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Lg ON THE „ 
Eccleſiaſticg] Laws and Courts. 
NA 
| tent, Increaſe, Fower, Authority and Ope- 
ration, andi whe op to, and reſtrained by the 
Temporal bak Und Nets of Jpdicature ; collected from 


and modern; and inter- 
ſperſed with N adfadged: and determined in| | 


4 * 
WP 


1. Eccleſiaſtical Perſons, of what by the Superior Temporal 
Sorts, and who they are. Courts. | 

2. Eccleſiaſtical Laws, their Ori- 5. Ecclefiaſtical Courts how 
gin, Antiquity and Operation. | ſubordinate and controuled by | 

3. Eccleſiaſtical Courts, what the Superior Temporal Court 
they are, how governed; and] where both the Matter and 
their Proceedings. Perſon, or one of them, are Ec- 

4. Eccleſiaſtical Courts, how cleſiaſtical, or are ſo pretend- 
ſubordinate and controuled | ed by Eccleſiaſticks to be. 


USEFUL | | 


To all Lawyers, Common and Eccleſiaſtical, as alſo to ſuch of the 
Nobility, Gentry and others, who are Lay Impropriators, Appro- 
priators, Donators, Founders, or Viſitors of Churches, Chapels, 
Colleges, Schools, Hoſpitals, and other Charitable Foundations: 
As alſo to the Clergy in general, particularly to thoſe who either 
— fag may have Eccleſiaſtical Juriſdiction, whether general or | 
peculiar. | S 3 


By a BARRISTER of the Middle Temple. 9 
2 — ä 


In the $ AV OV: Printed by Hznzy Lintor (Affgnee of | | 
Ev. Sayer, Eſq;) for Richard Wellington, at the Dolphin | | © 
and Crown without Temple- Bar. MDCCAXLII. 
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are alſo, bed: nate and 
ſubject to the Control of 
the Superior Temporal 
Courts in many Caſes, 

_ where both the Matter 

9 and the Perſon, or one 

of them, either are of 

Eccleſi raftical Hort, or 

are ſo pretended by Ec- 

cleft ofticks fo be. 
A. The Matter. 
B. The Perſon, 


C. Both. N 
Vor. = B A. The 


Jura Eccleſiaſtica. 
A. The Matter. 


I. Matters Matrimonial, or of 
Tegiti mation, or Baſtardy. 


K. General. 

2. Who may marry, and ehat ne- 
ceſſary thereunto. | 

3. ſho a Baſtard, and bow diſa- 

Bled as ſuch. 

4. here theſe Matters are to be 
tried. 

5. Muſt be firft moved in the Tem- 
5 Courts. 

They muſt, on receiving the 
K ing's Command, proceed incon- 
tinently notwithflanding any Ap- 
peal or Inhibition. 

7. Certificates of theſe Matters. 


1. What previouſly neceſſary tbereunto. 


| 8. Nhat Evidence good. in theſe 
N Caſes. 
9. Sentences of Separation and Di 

porce. 


1. Where to be pronounced, and with what 
 Solemnity. 
2. The Cautions therein. 


10. The Fudges in theſe Cauſes. 
Ea. I. Their Neglect of, or exceeding in, their 


| 1 wy bow puniſhed. | 
5 11. Ap- 


iy 


N g e 


8. 
9. Es 
.10. Perſons excommunicated. 


1. 
2. 


Jura Eccieſiaſtica; 
11. Appeals in r theſe Cauſes. 


a General to. . 


II. Matters 7 r and 
Legatary, & c. 


1. The Authority of the E cle afti- 
"A Courts in theſe Matters, and 
from whence derived. 

2. General to Mills and Te Raments. 


3. Whether good or not. 
4. Who may make a Mill, or T PR 


ftament, and who not. 


. The King and Queen. 


Femes Covert. 
Regular Clergy. 
Biſhops. 

Citizens of London. 


Infants. 
Perſons outlawed and convict in Pra 


munire. 
Altens. | 
Tointenants. 


5. Of a Donation Cauſa mortis, 


What, and its Operation. 
Not favoured in Law. 


6. How, and by eohom, Teſtaments 


are to be conſtrudd. 


| 7. E Xecutors. 


B 2 t. lt ho 


2. Relief amongſt them. 
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2. After Probate. 


5. Peculiar Furiſdiftions. 


Jura Eccteiatie; 


1. Who are ſuch. 


3. Whether Truſtees for next of Kin. 8 
4. Where the King is Executor. 
: 5. The Executor's Aſſent fo Legacies. 
6. His Authority and Power over r the Teſta- 
tors Eftate. 1 | 


I. Before 


7. The Probate. 


x. General to. | 

2. To whom to be granted. 
3. The Neceſſity of the Will's being proved. 
4. Where to be proved. 


1. Where the T, m_ bad no * in Eng- 
land. 

2. Biſhops Wills. 
3. Where Bona notabilia. 

5 Where particular Cuſtom. 


5. How far good. 

6. Whether may be, and wherefore, and 
bow, delayed. 

7. Where Fraud or Practice. 


I. N here to be tried. 


8. Revocations. „ 
r. Of Wills. 


1. General. 


2. Whether 


Jura Eccleũaſtica. 


2. Whether f and bow far. 


1. Mbere pro toto. 
2. Pro tanto. 


2. 07 Probates. 
1. Whether good Cauſe, or not, of Refi 105 


9. Renunciations Executor ſhips. 
1. Good, or not. | 


10. Aſſets. 
1. What are. 


1. Ceneral to. 
2. How to be marſballed. 


11. Accounts. 
1. Whether of Eccleſiaſtical Cognizante. 


12. Suits concerning theſe Matters. 


1. General to them. 
2. How, where, and in what Caſes, 10 be 
in the Temporal Courts. 


13. Appeals in. 


III. Admi ni ;frator and Admini: 
tion. | 


1. The Ordinary's Authority. 


1. Follows bim. | 
2. He is but a miniſterial Officer of the 


Law. 
33 3. If 


'* 3 
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3. If be refuſe Adminiſtration to whom the 
ſame due, how to be puniſbad. | © 

4. Where he bath the Baal, Effects in 
bis Hands. | 


2. Who to grant Adi niſtrati on. 


I. Sede vacante. | 

2. Where Bona notabilia, and bere what 
fo deemed. 

3. Where Cuſtom or Preſcription. - 

4. Whether it may be, and wherefore, and 
bow delayed. | 

5. Whether Adminiftration be 800d, void, 
or voidable. | 

6. Adminiſtration Bonds. 


6 


1. Muft be as the Statute direds. 


J. To whom Adminiſtration to be granted, 
and with what Caution. 


3. Aduui niftrator. 


1. Who, and what, be is. 

2. Ge 50. 

3. When the Goods of the Inteſtate are [aid 

To be in the Adminiſtrator. 

4. He is not compellable in the Spirituat 
Court to diftribute, or account. 

J. In what Order be is to pay Debts. 


4. Diftribution, 
1. How to be made. 


J. Muſt be according to the Rules of the Com- 


mon Law, 
5. Ae- 


I. 
2. 
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5. Accounts. 
Fraud in paſſing. 


1. Relieved in Equity. 


6. here Matter of Admini ration 
to be tried. | 
7. Appeals in. 


_ Effects. 
IV. Matter of T ithes 


1. General. 


2. The Sorts. : 

3. What, how, and to i due; 
4. What great and what ſmall. 
. IV ho capable of. 

G. Who, and how, di charged from: - 

7. Modus. 


What a good one. 
Whether deſtroyed. 


1. By Variation. 


3. How to be pleaded. 
4. 
5. What good Evidence of. 


I here to be tried. 


8. Of what Tithes not to be 8. | 
9. Who may have any, and what Re- 
medy againſt a Demand of Tithes. 


10. Suits. 
3 
2. 
I. General. 


General. 
Where to be tried. 


4 2, Where 


* es 
1 
* * 
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2. Where Compoſition. | 
3. Where Bounds of Pariſhes, &c. come in 

Que ſtion. 

Where ſevered from the nine Parts. 
5. Where the Validity of a Deed comes in 
Queſtion. 

6. M here the Suit is improper, bow the 

Party to be puniſhed. 


V. Charities. 
The Introduction, or Authot's 
Apology. 


1. General. 
2. Rules. | 
3. Colleges, and Hoſpitals. 


1. The Difference. 


4. Charit y muſt not hurt another's 
Right. 

5. What may be given thereto, or 
out of what, and when. 

6. To purſue the Intent of the 
Founde | | 

7. How favonred, 


. General. 

By Conſtruct ion. 

3. Where not good; as 4 Will, whether good, 
as an Appointment, 


DB » 


4. Hhere have been long dormant. 


5. Defe® ſupplied for. 


t. Where it would be void in any other Caſe as 
being againſt the Rules of Law. 
e. Where the Poor, either are not a Curpora- 


. IWhers 


| Tatts © or not ouc ”—_ 
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3. Where given by Tenant in Capite. 

4 Where given by Tenant in Tail. 

5. Where given by Copybolder. 

6. Where given by Feme Covert. 

7. Whether may lay the whole Burden on any 
one or more, or muſt ſeek ow Remedies 
in Proportion. 

8. To take Improvements. 

9. Arrears to go in Augmentation of... 

Io. Yhether to contribute. 

11. Out of what to be paid and Gere, where 
uo particular Eſtate or Fund appointed for 
that Purpoſe. 

12. Truſtees to execute the Truſt, or transfer. 

13. Exempt from all Ordinary Furiſdiction. 
Aud here of the Viſi ratorial Power. 


1. Viſitation. 
1. Who may, and who may not. 
1. The Ordinary may not. 


2. The Crown. 


1. The Crown, or the Lord High Chancellor, 
as Viſitor for the Crown. 


3. The Founder. 


1. General. 
2. His Authority. 


4. Viſitor by Deſignation, or Appointment. 


I. General, | 
2. How appointed. . 


5. The Ads of the Iiſiter. 


1. Whether may be enforced by the Authority 
4 the Temporal Courts. 
6.1 Bat 


Jura Eccleſiaſtica. 

6. What a good Evidence of the * 
Power. 

. Whether the Viſitatorial Power may be, | 

and how, extinguiſhed, or ſuſpended, and 
the Remedy in ſuch Caſes. 

8. Whether Offences againſt the eftabliſhed 

Statutes of a College, &c. may be, and by 
whom, and how pardoned. | 


VI. Railing. | 
VII. Scan al, Sailer or Dos 


mation. 


1. General. 
2. Incidents to. 
3. Who may ſue for. 
g. Where the Words are not intel- 
ligible. 
1 ri are only Mord, of Heat. 
. Where of Eccleſiaſtical Cogni- 
8 1 
7. Where Words of Eccleſiaſtical 
 Cogmizance, are mixed with 
Words atiionable at Law. 
8. Where Words are altionable at 
Law. 
9. IWhere the Words are ſpoken ina 
Place, where by Cuſtom or Pre- 
ſcription, an Action lieth for them. 
10. Where the Mord are not ac- 
tionall at Law. 
11. here ſpoken by Men of Pro- | 


Feſſion. 
I. As Judges, Connſel, Ke 


12. Juſti- 
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12. Juſti fication. | 
I 3. — to hold Plea of. 


VIII. Penſions and Annuities. 


IX. Oblations and Offerings, &c. 


X. Oboentions. 

XI. Mortuaries. 

XII. Proxies, Procurations, Syno- 
dals. | 

XIII. Simony. 

XIV. Solicitation of Chaſtity. 

XV. Fornication. 

XVI. Iuceſt. 

XVII. Adultery. 

XVIII. Divorce. 

XIX. Per jury. 

XX. Pro Læſione Fidei. 

XXI. Forgery., ” 


1. General, 
2, Iſhere to be ſued; and how pu- 
niſhed, if irregularl, Ul proſecuted. 


XXII, Schiſm. 
1. What, &c. 


2, Where to be tried, and i in 4 


Caſes. 


XXIII. Hereſy, or Miſcreancy. 
XXIV. Blaſphemy. 
XV. Apoſtacy. 


XXVI. Matters a 4 to the 


Church. 
Is Bells. 2. Seats, 


11 


121 Jura Eccleſiaſtica. 
| 2. Seats, of Nut. 
May to Church. 
4 Il here Churches united, and the 
_ * Pariſhes are ſued in the Eccle- 
. ' gaaftical Courts to come to one 
_ Church. _ 
5- Repairs of the Church. 


"x, Where to be tried. 
2. Whe an Inhabitant to contribute thereunto. 


6. Ornaments of the Church. 


5 Who, and how, to be rated thereunto. 
2. Who, and in what Caſes, bound to con- 
tribute. 


7. Repairs and Ornaments of 
Churches both. 


1. Where to be tried. 


8. Arms, Monuments and Grave- 
ſtones. | 


XXVII. Poor's Rates. 
XXVIII. Pariſh Offices. 


1. Who privileged from ſerving. 
XXIX. Bounds of Pariſhes. 
1. Theſe Courts may not try. 


A. The 


7 
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A. The Matter. 


I. Matters Matrimonial, or of 
Legitimation, or Baſtardy. 


1. General. 


Y next Eudeavorur ſhall be to 
ſhew the Inferiority and Subjec- 
tion of theſe Spiritual Courts to 
the Superior Temporal Courts , 
even in Caſes where both the Matter and Per- 
ſony or one of them however, are Eccle- 
| feaftick, or of Eccleſiaſtical Cognizance, or at 
leaſt contended by Eccleſiaſticłs ſo to be, And 
firſt where the Matter is, or contended to be, 
of Eccleſiaſtical Furiſdition. And firſt of al 
of Matters Matrimonial. And tho all Matri- 
monial Cauſes have Jong been determined in the 
Eccleſiaſtical Courts, and are now properly 
within the Cognizance and Furiſdiftion of the 
Clergy ; yet they were not always ſo; for both 
Matrimonial and Teftamentary Cauſes, as in- 
| deed all other Cauſes whereof they have Cog- 
nizance, were originally Civil Cauſes, and le- 

longed to the Furiſdiftion of the Civil Magi- 

ſtrate, till Chriſtian Emperors and Kings, to 
grace and honour Prelates, granted and allowed 
to them Cognizance and Furiſdiction in ſuch 
Canſes; and therefore the King of England, 
who is anYFalways of Right was the Fountain 
of all Fuſtice, and Furiſdiction in all Cauſes, 
as well Eecleſiaſtical as Civil, within bis Do- 
minions; though he allowed the Prelates of the 
Church to exerciſe their ſeveral Furiſdictious 
. | in 


Jura Eccleſiaſtica. 
in theſe Cauſes; yet by the Rules of the Com- 
mon Law, be bath a Superintendency over their 
Proceedings, with Power of Direction when and 
bow they ſhall proceed, and of ' Reſtraint and 
Correction, if they do not proceed duly ; as is 
clear from many Writs of - different Na- 
tures, directed to Biſhops, where he com- 
mands them to certify Baſtardy, Excommu- 
nication, Profeſſion, Accouplement en loyal 
matrimonie, De admittend Cler', De cautione 
admittenda, Ec. as well as by the Writs of 
Prohibition, Conſultation, and Artachment 

ſur Prohibition, c. Dav. 51. b. 52. a. 

2. Diſpenſations for inceſtuous Marriages 
brought great Profit to the Church. G/b.159. 
3. The Difference Letween general and ſpe- 
cial Baſtardy is, that general Baſtardy is on 
Certificate from the Ordinary of the Dioceſe to 
the King's Fuſtices, after ſuch Inquiry made, 
that the Party inquired of is a Baſtard, or not 
4 Baſtard, upon ſome Queſtion of Inheri- 
tance, E9c. and this can only be after the ſame 
hath been moved in the Temporal Courts, and 
the Ordinary demanded to certify, whether, &c. 
Whereof is a notable Caſe in Davis, of an ar- 
bitrary and corrupt Biſhop, - who, without any 
ſuch previous Demand, contrary to Law and 
Conſcience, was pleaſed to inquire and ſentence 
a Strumpet a lawful Wife and Baſtard Mulier, 
to the Defamation, Scandal and Diſinhberiſon of 
a virtuous and lawful Wife, and ber lawful 
Iſſue, for no other or better Reaſon, as I can 

nd, than that the Whore, if not her Baſtard, 
were of bis Lordſhip's Kindred; as will ap- 
pear from the Caſe at large in the Book, and 

mention'd bereafter in the preſent Work. Spe- 
cial Baſtardy is a Suit commenced in the King's 
2 - | | Court 
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Court of one who calls another ſo, and is, ſen- 
tenced; for that Baſtardy is the principal Thing 
in Trial, aud no Inberitance, &c. contended 
for ; from whence it appears, that in both theſe 
| Caſes Baſtardy is rather taken for an Exami- 
nation or Trial whether a Man's Birth be legi- 
timate or defective, than for Baſtardy it ſelf. 

4. If Baron and Feme are ſued in the Ec- 
cleſiaſtical Court for Polygamy, and it ap- 
pears, that the Wife was married before to 
F. S. within the Age of Conſent, and after 
Age of Conſent diſagreed, and married the 
Defendant, whereupon the Court acquits 
them; yet if they tax Coſts to the Plain- 
tiff, no Prohibition ſhall go; for that they 
have Juriſdiction of the Cauſe, and it is 
their Uſage there to tax Coſts where the 
Plaintiff hath Cauſam Litigandi. Mich. 8 Ja. 
Blackdone's Caſe. Rol. Abridgment, Prohi- 
bition, 299. Caſe 9. Q. as to the Cyſts. 

5. None may write to the Biſhop to cer- The Pope 
tify Baſtardy, Mulierty, Loyalty of Matri- himſelf with 
mony, and the like Eccleſiaſtical Matters, all his Mig 
but the King's Courts of Record; but in n People 2. 
Caſes of Inferior Courts, as London, Ec. the verde ol Mar. 
Plea muſt be removed into the Court of riage; it is 
Common Pleas, and that Court muſt write true, he may 
to the Biſhop, and then remand the Re- — f 
cord. Co. Lit. 134. a. And this, as I take it, Maw has. 
in Honour to Prelates, who, as I conceive, in it is eflential 
theſe Caſes of Certificates, as in many others, that the Con- 
are but Miniſterial Officers to the King and his — of = Mt 
Superior Temporal Courts, that yet they might ary "IG hs 
not be ſubject to the Command of theſe Infe- Marriage, tho 
' rior Courts, HSI SEL his Holineſs's 


as 


| 4 con Act, is 
void. Father Paul's Right of Sowereigna 340. _ 


For 


16 Jura Etcleſiaſtica. 
For more Matter on Rights of Matrimo- 
ny, ſee 5 Co. De Jure Regis Eccl. 9. a. 
See alſo Vangh. Rep. Hariſon's Caſe, and 
alſo Hill's Caſe. 


2. Mho may marry, and what ne- 
ceſſary thereunto. + 


1. D Stat. 32 II. 8. cap. 13. If a Spiritual 
Court proceeds to impeach, or diſſolve, 
a Marriage out of the Levitical Degrees, 
then the Tempora! Courts are to prohibir 
them; for by that Statute all Marriages out 
of thoſe Degrees are declared to be good 
and lawful; and therefore if the Spiritual 
Court moleſt People in doing what is de- 
clared lawful to be done by the Statutes of 
the Realm, they are to be prohibited by the 
Temporal Courts, becauſe they exceed their 
JuriſdiQion thus bounded by the Temporal 
Law. Gilb. 155. | | | | ; 
2. All Marriages between Couſin Ger- 
mans and other Collateral' Couſins are made 
lawful by the Statute 32 H. 8. cap. 28. and 
if Marriages, infra theſe Degrees, ſhould be 
; queſtioned as inceſtuous in the Spiritual 
Court, a Prohibition lies ſur le ſtat'. Vaugh. 
218, &c.  Hale's Anal. fo. 42. 5 
3. Suit was in Court Chriſtian for marry- 
ing his Wife's Siſter's Daughter; a Prohibi- 
tion went; for that ſuch Marriage was not 
prohibited by the Levitical Law. Moor 907. 
4. Conſent is neceſſary to every Marriage; 
for Conſenſis, non Concubitus, facit Matrimo- 
nium, & conſentire non poſſunt ante aunos nu- 
Zilles. 6 Co. 22, : | | 
1 ä 3. Hho 


. cam ͤ . » 5 ww ——_ 


* — ".  _—_ I 


Jura Eccleſiaſtica, 


3. Who a Baſtard, and bow 45 
bled as ſuch. 


jetted to one born out of ns. 
Braf. lib. 5. c. 19. 

2. As to Baſtardy, all the Biſhops in- 
ſtanced the Lords that they would conſent, 
that all ſuch as were born before Matrimony 
ſhould be legitimate as well as thoſe born 
within Matrimony ; as to the Succeſſion of 


Inheritances; foraſmuch as the Church ac- 
cepteth them for legitimare. And all the 


Earls and Barons, with one Voice anſwered, 


that they would not change the Laws of the 


Realm, which hitherto had been uſed and 
approved. Stat. 20 H. 3. cap. 9. 


3. He is not a Baſtard who is born with- 
in Eſpouſals. A Baſtard has no Father. 


Fitz. Abr. Tit. Baſtard 1. 

4. Divorce Cauſa eser in pa- 
rentela, ſhall not make the Iſſue a Baſtard. 
Fitz. Tit. Baſtard 21. | 


5. Cui Pater eſt Populus, pater N febi malls 
[& omnis, 
Cui Pater eft Populns, non habet ipſe Patrem. 


Such Baſtard cannor inherit, nor ary 
inherit to him; but one of his own Body. 
Lit. ſe. 401. Or if the Child be begotten 


by him who marries her after the Birth of 


the Child; yer it is, in Judgment of Law, 
a Baſtard, tho' the Church Node it legiti- 
mate. Star. 20 H. 3.9. 1 H. 6. 3. Co. Lt. 244 

Vor. II. C 4 i lere 


Aſtardy ſi ignifles a Defect of Birth ob- 


* * if be "I aa — 
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1 . theſe 3 are to be 
tried. 


Ouſinage. Special Baſtardy was tried 
per Pais. Bro. Abr. Trial, 34. Ba- 
ſtardy, 18. Trials, 8 1. 

2. Baſtardy antiently was tried per Palos 
but now it is triable by the Ordinary. Bro. 
Abr. 99. Trial. 

3. Per Norton: Where Baſtardy comes in 
Queſtion of one dead, it ſhall be tried per 
Pais, and not by the Biſhop. Bro. Abr. Trial, 
26. Baſtardy, 9. Viſne, 61. 

4. Baſtardy was alledged in one by whom 
the Demandant conveyed in Formedon, and 
for that he was no Party to the Writ, and 


dead, it was tried per Pais, and not by the 


Biſhop's Certificate. Bro. Abr. Trials, 10, 50. 

5. In Treſpaſs, on Iſſue, whether 7. N 
was born within Eſpouſals, or out, was tried 
per Pais. Bro. Abr. 'Trials, 32. Bro. Abr. 


6. Aſſiſe. They were at Iſſue on Special 
Baſtardy, if the Tenant was the Son by 
the firſt Wife, by whom the Land deſcend- 
ed, or by the ſecond Wife; and the Eſpou- 
ſals and Birth were alledged in a foreign 


County, and it was awarded, that the Viſue 
ſhould be of both Counties. Bro. Ar. Tit. 


Viſne, 97, 98, 12. 
7. Appeal by the Wife de morte N rt. The 


' Defendant pleaded, Que el ne fuit unques ac- 


couple in loyal Matrimonie, and it was tried 
by the Biſhop's Certificate. Bro. Abr. Trials, 
74, 88, 90. 

* Per 


Jura Eccleſiaſtita. 


g. Per Belknap: Feme Covert, or Sole, 


born before Marriage, & A ſhall be 
Baſtardy, ov 
ne ungues accouple en loyal Motri monie, & hu- 


tried per Pais; but Genera 


juſmodi, ſhall be tried by the Biſhop's Cer- 
tificate. Et hoc eft de Baſtardy of one who 
is Party to the Writ. Bro. Abr. Tit. Trial, 
16, 21, 33, 4$- - | | 

9. Mr. Juſt. S. Eyre: There are many 
Caſes which are properly and purely of Ec- 
cleſiaſtical Cognizance; but if a Title of 
Land comes to be tried in the Temporal. 
Court, into which thoſe Matters accidentally 
fall in, they are to be judged of and tried 
by that Temporal Court. As in a Trial 
upon Marriage, if Iſſue be jomed, Marriage, 
or no Marriage, this is to be tried by Certi- 
ficate from the Biſhop; but if there be a Que- 
ſtion upon a Trial of a Title of Land, whe- 


ther a Perſon under whom either of the Par- 


ties claim was married to another, or no, the 
Temporal Court will judge of that Matter 


without Certificate, as was done in a famous 


Caſe in this Court, in my Lord Hale's Time, 
The Caſe of the Lord Danby's Lady and 
Mr. Emerton. If any one claims as Heir to 
his Father, and the Queſtion ariſeth, whe- 
ther his Mother was married to him or 
not, this Court (B. R.) will try the Matter. 
Skin. 455. 5 | | 
10. Prohibition was moved for to the 
Eccleſiaſtical Court of Coventry, Suit being 
there againſt Plaintiff for Inceſt, in marry- 
ing his firſt Wife's Siſter, ſuggeſting that the 


ſaid ſecond Wife was dead, by whom he 


had a Son, to whom an Eſtate was deſcend- 
ed, as Heir of his Mother, and though he 
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Jura Eccleſiaſtica, 


4. IWhere 85 Matters are to be 
tried. 


10 Ouſinage. Special Baſtardy was _ 
per Pais. Bro. Abr. Trial, 34 Ba- 


ſtardy, 18. Trials, 81. 


2. Baſtardy antiently was tried per Pats ; 
but now it is triable by the Ordinary. Bro. 
Abr. 99. Trial. 

3. Per Norton: Where Baſtardy comes in 
Queſtion of one dead, it ſhall be tried per 


Pais, and not by the Biſhop. Bro. Abr. Trial, 


26. Baftardy, 9. Viſne, 61. 

4. Baſtardy was alledged in one by whom 
the Demandant conveyed in Formedon, and 
for that he was no Party to the Writ, and 
dead, it was tried per Pais, and not by the 
Biſhop? s Certificate. Bro. Abr. Trials, 10, 10. 

5. In Treſpaſs, on Iſſue, whether 7. N. 
was born within Eſpouſals, or out, was tried 
per Pais. Bro. Abr. Trials, 32. Bro. Abr. 
Viſne, 40, 48, 50. 

6. Aſſiſe. They were at Iſſue on Special 
Baſtardy, if the Tenant was the Son by 
the firſt Wife, by whom the Land deſcend- 
ed, or by the ſecond Wife; and the Eſpou- 
ſals and Birth were alledged in a foreign 
County, and it was awarded, that the Vſue 
ſhould be of both Counties. Bro. Ar. Tit. 
Viſne, 9), 98, 12. 

7. Appeal by the Wife ae morte Viri. The 
Defendant pleaded, Que el ne fuit unques ac- 


couple in loyal Matrimonie, and it was tried 
dy the Biſhop's Certificate. Bro. Abr. Trials, 


74, 88, 90. 
8. Per 


Jura Eccleſiaſtita. 
8. Per Belknap: Feme Covert, or Sole, 
born before Marriage, & hujuſmodi, ſhall be 


tried per Pais; but General Baſtardy, ou 
ne ungues accouple en loyal Motri monie, & bu- 


juſmodi, ſhall be tried by the Biſhop's Cer- 
tificate. Et hoc eſt de Baſtardy of one who 


is Party to the Writ. Bro. Abr. Tit. Trial, 


16, 21, 22, 53. 


9. Mr. Juſt. S. Eyre: T here are many 


Caſes which are properly and purely of Ec- 
cleſiaſtical Cognizance ; but if a Title of 


Land comes to be tried in the 'Temporal. 


Court, into which thoſe Matters accidentally 
fall in, they are to be judged of and tried 
by that Temporal Court. As in a Trial 


upon Marriage, if Iſſue be jomed, Marriage, 


or no Marriage, this is to be tried by Certi- 
ficate from the Biſhop; but if there be a Que- 
ſtion upon a Trial of a Title of Land, whe- 


ther a Perſon under whom either of the Par- 


ties claim was married to another, or no, the 
Temporal Court will judge of that Matter 
without Certificate, as was done in a famous 
Caſe in this Court, in my Lord Hale's Time, 
The Caſe of the Lord Danby's Lady and 
Mr. Emerton. If any one claims as Heir to 


his Father, and the Queſtion ariſeth, whe- 


ther his Mother was married to him or 


not, this Court (B. R.) will try the Matter. 


Skin. 455. . 
10. Prohibition was moved for to the 


Eccleſiaſtical Court of Coventry, Suit being 


there againſt Plaintiff for Inceſt, in marry- 
ing his firſt Wife's Siſter, ſuggeſting that the 


ſaid ſecond Wife was dead, by whom he 


had a Son, to whom an Eſtate was deſcend- 


ed, as Heir of his Mother, and though he 


„ | had 
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Jura Eccleſiaſtica. 
had pleaded this Matter, they went on to 
annul the Marriage, and baſtardize the Iſſue. 
Et per Cur: A Prohibition ſhall go as to an- 
nulling the Marriage, or baſtardizing the 
Iſſue; but they may proceed to puniſh the 
Inceſt. Salk. 548. Vide Muſt be firſt mo- 
ved in the Temporal Courts. | 
11. How Baſtardy is to be proved or in- 
quired into, if pleaded, ſee Raft. Ent. Ba- 
Hard), fo. 104. and Stat. 9 H. 6. c. 11. Kitch. 


fo. 64. Bro. Tit. Baſtardy. 


12. In B. R. Paſch. 2 Geo. 2. Sampſon & 
Ux* v. Cooke. Per Cur: Uxor, aut Non uxor, 
was proper for a Trial by the Country, as 
well as Copulatas iu Matrimonio. 1 

13. In Caſe of a Biſhop's Certificate of 
Baſtardy, any one may take Advantage of 
it. Do#. E Stud. lib. 2. cap. 5. fo. 68. a. But 
this muſt be underſtood of one who is Party 
to the Writ; for if Baſtardy be imputed to 
one not a Party, but a Stranger to the Wrir, 


there the Baftardy ſhall be tried by twelve 


Men ;- in which Caſe the Party in whom 
the Baſtardy is laid ſhall not be concluded, 


becauſe he is no Party to the Trial; and 


may have no Attaint; but he who is Party 


to the Iſſue may have Attaint, and there- 


fore he ſhall be concluded. Ibid. 68. b. 


5. Muſt be firſt moved in the Ten- 
poral Courts. ; 


1. IT was faid, the very Cauſe and Reaſon 

wherefore the Eccleſiaſtical Judge might 
not inquire of Legitimation, or Baſtardy, 
before he had Direction or Command _ 


Jura Eccleſiaſtica. 
the King's Temporal Courts was, becanſe 
the Court Chriſtian had no Juriſdiftion or 
Power to intermeddle with Temporal Inhe- 
ritances directly, or indirectly ; for .t was ob- 
ſerved, that Chriſt himſelf refufed to meddle 
in ſuch Caſe, when peritioned thereto. Luc. 
12. Magiſter, dic Fratri inco ut dividat me- 
cum Hæreditatem; he anſwered, His me con- 


ftituit Fudicem, aut Diviſorem, ſuper vos; 


and therefore Tempore II. 3. when the uſur- 


per Juriſdiction of the Pope was elevated 


igher than ever it was, either before or 
ſince, in the King of England's Dominions, 
Pope Alexander the Third having granted a 
Commiſfion to the Biſhops of Hinton and 
Exon, to inquire de legitima Nativitate of 
Agathe the Mother of Robert de Ardeuna, 


and if ſhe ſhould be found legitimate, to re- 


ſtore him to the Poſſeſſion of certain Lands, 
whereof he was diſpoſſeſſed, being informed 


that the King of England was very much of- 


fended with this Commiſſion, he revoked 
and countermanded it in Point of Reſtitu- 
tution of Poſſeſſion, acknowledging and con- 
feſſing that the Eſtabliſhment of Poſſeſſion 
belonged to the King, and not to the 
Church; which Caſe is reported in the Ca- 
non Law. Decretal, Antique Colledt iones 1. 


lib. 4. Tit. Qui filii ſunt legitimi, cap. 4. &. 


cap. 7. In the 4 Cap. the Commiſſion is ſer 
forth, and in the 7 Cap. the Revocation, or 
Countermand, appears in this Form: Cau- 
ſam que fuit inter Fr. and R. de Ardeuna ſus 
per eo quod mater jam dicti R. dicitur non fu- 
iſſe de legitimo matrimonio nata, experientiæ 
noſtræ commiſumus terminandam verum, quia 
in litcris noſtris inſeri fecimus ut pra fat R. 
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Jura Eccleſiaſtica. 
poſſeſtonibus, quarum” poſſeſſor extitit, facere- 
tis reſtitui fi eadem poſſeſſione ſpoiliatus eſſet, 
nos attendentes quod ad Regem, non ad Eccle- 
ſiam, ſpeFat de talibus poſſeſſionibus gudicare, 
ne videamur 3 & Dignitatibus chariſſimi in 
Chriſto filii Henrici Regis Anglorum detrabere, 
qui, ficut accepimus, motus & turbatus eft, 

od de poſſeſſionibus ſcripſimus, cum ipſorum 
adicium ad ſe afſerat pertinere, volumus 


 gued Regi poſſeſſionum Fudicium relinquentes, 


de Cauſa principali cognoſcatis, &c. Dav. 
54. a. b. . Es 
2. It was reſolved, that the Queſtion of 
Baſtardy or Legitimacy ought to be firſt 
moved in the Temporal Court of the King, 
and Iſſue there joined upon it, and then to 
be tranſmitted to the Eccleſiaſtical Court 
by the King's Writ, to be examined and 
tried there ; and thereupon the Biſhop is to 
certify to the King's Court ; to which Cer- 
rificate, being duly made, the Law gives 
ſuch Credit, that all the World ſhall be con- 
cluded and eſtopped by it; but, on the o- 
ther Hand, if any Suit of Baſtardy or Le- 
gitimacy be firſt ſtirred in the Eccleſiaſtical 
Court, before any Queſtion has been had 


of it in the Temporal Court of the King, 


Prohibition lies to reſtrain ſuch Suit; and if 
it be accompanied with Practice or Fraud, 
as was in the principal Caſe, (vide le Caſe) 
it is a Miſdemeanor puniſhable in the Star- 
Chamber. To this Purpoſe the Caſe of 
Corbet was put, 22 E. 4 Conſultation, 6. which 
was, Sir Robert Corbet had Iſſue two Sons, 
Robert and Roger, Robert, the Son, bein 


_ within the Age of fourteen, took to Wi 


Matild, and lived with her to his fall Ale; 
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Jura Eccleſiaſtica. 
& rognati & reputati ſunt pro viro & Uxore 
palam (publickly, or to all the World) yet af- 


ter Robert, the Son, put away Matziid, who 


ſtill living, he married Letice, and had Iſſue 
by Letice a Son, and then Robert, the Son, 
died; after whoſe Death Letice preached 
(or publiſhed) and declared publickly, that 


ſhe (Letice) was the lawful Wife of Robert, 
and that her Son was Mulier and Legiti- 


mate: Whereupon Roger, the youngeſt Son 
of Sir Robert, commenced his Suit in the Spi- 


ritual Court to reverſe the Eſpouſals be- 
tween Letice and Robert, and to ſilence Le- 


tice, Se. Whereupon Letice purchaſed a 
Prohibition, and thereupon Reger ſhewed 
this whole Matter, and prayed a Conſulta- 
tion, which was denied, chiefly upon this 
Reaſon, (viz.) that the Intent of the Suit 
in the Spiritual Court was to baſtardize the 


Iſſue between Robert and Letice, and to 


prove Roger Heir to Robert; and the Action 
or Original to baſtardize a Man ſhall not be 
firſt moved in the Spiritual Court, but in 
the Temporal Court, Sc. And for the ma- 
king this Point more clear, two Caſes put 
by Bradton, lib. 5. Tit. De Exceptionibus, c. 6. 


were remembered. 1. B. having Iſſue by 


an Heireſs, which Iſſue was born before 
Marriage, claimed to be Tenant per le Cur- 
zeſy ; but being for this Cauſe barred; in 
Aſſiſe brought by him againſt A. he obtained 
the Pope's Bull, and by Authority of that 
he commenced a Suit in the Eccleſiaſtical 
Court to prove his Iſſue legitimate, quod fas 
cere non debuit, as Bran there ſays; and 
therefore a Prohibition went to ſtay this Suit, 
hhewing all the Matter, & god pr.edifius B. 
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| Legitimitate ſua cognoſcatis, & ad prohationem 


gd Curiam Chriftianitatis, ut ibi ad mandatum 


Jura Ecclefiaſtica. 
ad deceptionem Curie noftra, & ad infirman- 
dum Fudiciam in Curia noſtra factum, trabit 
ipſum A. in placitum coram vobis in Curia 
Chriſtianitatis Authuritate Literarum Damini 
Pape ad predict puerum legitimandum, Ec. 
Et cum non paſſint Fudices aliqui de legitimat' 
cognoſcere, n ſi fuerit loquela prius in Curia no- 
ſtra incepta per Breve & ibi Baſtardia objecta, 
£5 poſtea ad Curiam Chriftianitatis tranſmiſſa, 
wobis probibemus quod in plaiito ills ulterius 
won procedatis, Ec. In the ſame Chapter of 
Bratton, fee the Form of another Prohibi- 
tion, which made the Matter ſtill more 
plain. Rex talibus Fudicibus, Ec. Oftenſum 
eſt nobis ex parte A. quod cum in Curia noſtra 
coram Fuſticiariis noſtris Itinerantibus in tali 
Comitatn arrainavit quandam Aſjizam Mortis 
Anteceſforis verſus B. de quadam terra in N. 
idem B. timens fibi poſſe opponi notam Ba- 
ftardie in eadem Aſſiza, & ante prædictum ad. 
ventum Fuſticiariorum & antequam ei Baſtar- 
dia apponatur in Curia noſtra in dicta Afſiza, 
& antequam fuerit per nos ordinario loci Inqui- 
fitio de Legitimitate probanda, ſecundum Regni 
uoſtri conſuetudinem demandata, Literas Do- 
in Pope ad vos directas itmpctravit, nut de 


#i1s teftes admittatis, ut per hoc remaneat 
Hereditas & Sſicceſſio contra Conſuetudinem 
Regni gue hucuſque obtinuit, ut approbata, & 
fede Apaſtolica confirmata, quod in Cauſa Succeſ- 
fronts, & Heneditatis petitione, debet prius mo- 
veri Placitum in Curia noſt ra, & cum ibi ob- 
iecta fuerit Baſtardia tunc deinde tranſinitti 
8ebet Recordum Bquele & cognitio Baſtardiæ 


voftrum ae legitimitate iuquiratur, quod quidera 


Jura Eccleſiaſtica. 
in hac parte non eſt obſervatum, & cum hoc fit 
mani ſeſte contra conſuetudinem Regni noſtri, quod 
habita vel habenda inter alios contentione de ꝓure 
Succeſſionis, debeatis ad inquiſitionem de legiti- 


man. 
rabit 
Curia 
Mini 


c. mitate procedere antequam a nobis hoc ſuerit vo- 
mat bis demandatum, vobis probibemus, &c. By 
7 no- which it is ſufficiently manifeſt, that if the 
efta, Eccleſiaſtical Court proceed to the Examina- 
ia, tion of Baſtardy, or Legitimation, without 
rina Direction from the Temporal Courts, it ſhall 


r of be reſtrained by Prohibition, and if there 
libi- be Fraud or Practice in ſuch Proceeding, it 
zore is cenſurable in the Star-Chamber. And 
ſum HBabington Chancellor of Litchfield's Caſe, 
ra rin. 3 Fac. is a direct Precedent in Point. 
tali Dav. 51, 52, 53. Dy. 369. 4. 

Wes 3. An Information was exhibited in the 


N. Caſtle- Chamber of Dublin againſt the Biſhop 
Ba- of K. and C. B. and others, who by Practice 


ad. and Combination between them, and by un- 
ar- due Courſe of Proceeding have endeavoured 
Za, to prove that C. D. who had all along before 
Wits been reputed a Baſtard, to be the legirimate 
gui Son and Heir of G. B. Eſq; to the Diſinheriſan 
Doe and Defamation of E. B. who was the ſole Son 


ae and Heir of the ſaid G. B. And upon Hearing 
em this Cauſe the Caſe appeared to be thus: A- 
eat bout 26 Years before the Bill exhibired, the 
em ſaid G. B. had Iſſue the ſaid C. B. on the 
2 Body of one Fervis Damaſel, who, for ſo 
eſe long as G. B. lived, was never reputed his 
10s Wife, but his Concubine, and the ſaid C. B. 
be was only accepted for the natural Son of 
ti the ſaid C. B. and not for legitimate. After 
2 this, (viz.) 16 Years after the Birth of 


B. whoſe Mother was then alive, G. B. 
i took 
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16 
took to Wife a Lady of good Eſtate and 
Reputation, with the Conſent of Friends, 


Jura Sccleũaſtica: 


and had Iflue by her the ſaid E. B. and 
died; after whoſe Death C. B. his reputed i 
Baſtard Son, nor his Mother, who is ſtill * 
alive, ſaid nothing for the Space of 9 Years; 
but now lately they have practiſed and 
combined with the ſaid Biſhop of K. being 
of their Conſanguinity, and many other, to 
prove the Legitimacy of the ſaid C. B. by an 
irregular and undue Courſe, with Intent to 
baſtardize and diſinherit the ſaid E. B. ac- 
cording to which Practice and Combina- 
tion, without any Suit either commenced or 
being moved in any Temporal Court of the 
King, or any Writ directed to him to certify 
Baſtardy or Legitimation in this Caſe, and 
what is more, without any Libel exhibited 
in his Eccleſiaſtical Court concerning this 
Matter, of his own Head ſecretly, and not 


Convocatis couvocandis, ſome Years after the 


Death of the ſaid G. B. took the Depoſi- 
tions of many, or ſeveral, Witneſſes to prove 
the ſaid G. B. nine and twenty Years be- 
fore had lawfully married and taken to Wife 
the ſaid Fervis Damoſel, Mother of the ſaid 
B. and that the ſaid C B. was legitimate 
Son and Heir of the ſaid G. B. and theſe De- 
poſitions, thus taken, the ſaid Biſhop cauſed 
to be ingroſſed and reduced into the Form 
of a ſolemn Act, and having ſigned and ſeal- 
ed the ſaid Inſtrument, he delivered the 


ſame to CB. who publiſhed it, and by Co- 


lour of ſuch Inſtrument or Act declared him- 
ſelf to be the Son and lawful Heir of the 
{aid G. B. and for this Practice and Miſde- 
meanor 


9 
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without the King's ſpecial Direction or Com- 


 Exceptionibus, 14. Cum autem Fudex Hccle- 


Point is ſtill clearer from a notable Record 


Jura Eccleſtaffiea. 27 
meanor the ſaid Biſhop of K. and the Reſt 9. What the 


were cenſured. Dav. 51. 4. Ec. Cenſure was, 
ſince the ſame 


likely was purpoſely omitted by the Reporter, out of Regard to the 
Biſhop's Character, and I am more inclined to think ſo, as I obſerve 
he only uſes the initial Letters and no Name for the Biſhop, but the firl 
Letter of his See, and no Name at all to the Cauſe. „ 


« 


6. They umft, on receiving the 

King's Command, proceed incon- 
tinently, notwithſtanding any Ap- 
pPeal or Inhibition. Ny 


A the Eccleſiaſtical· Judge may not in- 
quire of Baſtardy, or Legitimation, 


mandment, ſo when he hath received the 
King's Writ to make ſuch Inquiſition, he 
ought not to ſurceaſe for any Appeal or In- 
hibition; but ought incontinently to pro- 
ceed till he hath certified the King's Court: 
And this alſo appears in Bracton, lib. 5. De 


aſticus Inquiſitionem fecerit, non erit ab eo ap- 
pellandum, nec a Petente, nec a Tenente; a Pe- 
tente non, quia talem Furiſdictionem & talem 
Tudicem elegi; a Tenente non, quia fic poſſet 
canſam in infinitum protrahere de Tudice in 
Tudicem, uſque ad Papam, & ſis poſſet Papa 
de Laico feodo indirette cognoſcere. But this 


(compriſing a Caſe in Ireland). In Archiv 
Turris clauſ* 8 H. 3. memb' 29. in dorſo, in 
this Form: Rex Dublin Archiepiſcopo Fuſti. 
ciario Hyberniæ Salutem: Ad ea que vobis nu- 


per dedimus in mandatis, ut nobis reſcriberetis, 
|  quatents, 


— — — 
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Jura Eccleſiaſtica. 
gquatenus fuiſſet proceſſum iu Cauſa Nicholai de 
la Felda, qui contra Abbatem & Canonicos 
Sancti Thome Dublinienſis in Curia noſtra, co- 
ram Fuſticiariis noſtris, petiit duas Carucatas 
terræ cum pertinentits in Kilredhery, per Aſ- 
ſiſam de Morte Anteceſſoris, cui etiam coram 
eiſdem Fuſticiariis oljecta fuit Baſtardia, per 
quod ab ipſis Fuſticiariis noſtris ad vos fuit 
' tranſmiſſum ut in foro Eccleſiaſtico de Baſtar- 
dia ſive Legitimitate agnoſceretis: Nobis per 
Literas veſtras ſignificaſtis, quod cum in foro 
civili terram prædictam peteret per Literas 
noſtras de morte Anteceſſoris, verſus memoratos 
Abbatem & Canonicos, objecta fuit ei nota 
Baſtardiæ, quare in foro eodem tunc non fuit 
ulterius proceſſim : Memoratus etiam Nicho- 
laus de Mandato Fuſticiariorum noſtrorum, in 
foro Eccleſiaſtico coram vobis volens probare ſe 
eſſe legitimum, teſtes produxit, & publicatis at- 
teſtationibus ſuis, poſt diutinas alterationes & 
diſputationes, tam ex parte Abbatis, quam ifs 
fins Nicholai, cum ad calculum difinitiva Sen- 
tentiæ procedere velletis, comparuterunt duæ Pu- 
ellæ minoris ætatis, fili Richardi de la Felda 
Patris prædicti Nicholai, & anpellaverunt ne ad 
Sententiam ferendam procederetis, quia iu hoc 
manifeſtum earum verteretur præjudicium, eo 
quod alias praciuderent eis via petendi here- 
ditatem petitam, nec poſſit eis ſubyeniri per 
reſtitutiouem in integrium. Unde dc conſilio vis 
rorum prudentium (ut dicitis) appello deferentes, 
cauſam ſecundum quod coram nobis agitata eſt, 
Domino Pape trauſiniſiſtis inſtructam, de quo 
plurimum admirantes non immerito movemur, 
cum de Legitimitate prædicti Nicholai per te- 
ſtium produfiones & atteſtationum pub licationes 
eue vobis conſtiterit, vos propter appellatio- 

| | | ae 
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nem puellarum prædictarum, contra quas non 
agebatur, vel etiam de quibus nulla fiebat men- 


tio in Aliſa memorata, nec fuerunt alique 
partes illarum in cauſa prædicta, Sententian 


ver quod per noſtram determinandum eſſet Furiſdic- 
lit tionems ad alienam transferunt dignitatem 
7 quod valde pernicioſum eſſet exemplo. Cum etiam 


ſt adeptus eſſet prædictus Nicholans poſſeſſionem 


plane ſuppetat in Curia noſtra per breve de 


a ceſſoris agatur de poſſeſſione, & nou de proprie- 
125 tate, & ex Officio noſtro in caſu propoſito ni- 
bil aliud ad nos pertinebat, uiſi tantum de ip- 
ſe fins Nicbolai Legitimitate probationes admit 
12 tere, & ipſum cum Literis noſtris teſtimoniali- 
& bus ad Fuſticiarios noſtros remittere. De Con- 
as filio igitur Magnatum & Fidelium nobis afſiſters 
by tium vobis mandamus, quatenus non obſtante 
* appellatione præmiſſa, non differatis pro eo ſen- 
a tentiare, ipſum ad Juſtitiarios noſiros remit- 
a tentes cum literis noſtris teſtimonialibus, ut de 
Loquela coram eis agitata poſtmodum poſſint 


ſecundum Legem & Conſuetudinem terra noſtræ 
Hyberniæ Fuſtitiæ Plenitudinem exhibere. 
5 Teſte H. apud Glouceſter, 19 die Novembris. See 
1 alſo to the ſame Purpoſe 39 E. 3. 20. 4. 
| where a Writ of Dower Ne unques acconple 


en loial Matrimony was pleaded, and Ifſue 


3 
. 
3 
0 thereupon joined ; whereupon Command- 
2 ment was to the Biſhop to certify, wherein 
8 
4 


he ſaid, he could not certify by Reaſon of 
an Inhibition to him out of the Arches; 


this Return was held inſufficient; for there 
I ke: it 


diffinitivam, pro eo diſtuliſtis pronunciare, 63 
male, quia noſtrum declinantes .examen, id 


terre prædictæ per Aſſiſam preditiam, benefi- 
cium petitionis Hereditatis prædictis puellis 


recto maxime cum per Literas de morte Ante- 


29 


30 Jura Etccleſiaſtica. 
Inhibitions it is ſaid, that he ought not to ſurceaſe to 


not to be obey the Commandment of the King for no 


granted /an: Inhibition whatſoever. Dav. 53. a. b. 54. a. 

© Subſcription of ; D 
Advocate practiſing in the Court, or if no Advocate, then of a Proctor. 
Can. 96. Not to be granted till Appeal exhibited, Can. 97. Nor til} 
Promiſe and Subſcription. Can. 98. . 


7. Certificates of theſe Matters. 
1. What previouſly neceſſary thereunto. 


HAT previouſly neceſſary to the Ec- 

cleſiaſtical Judge's Certificate of Ba- 
ſtardy, wide Stat. 9 H. 6. C. II. Raft. ps. fo. 
29, 10g, 161, 280, 577, 609. Alſo ſee be- 
fore The Pope an Uſurper. The Oppoſition the 
ſame bave met with, 


a . 2 ** * * * 


8. What Evidence good in theſe 
Caſes. 


T* E Party's own ſole Confeſſion, how- 
ever taken upon Oath, either within, 
or without, the Court ſhall not have Cre- 
dit ; but the Truth, as far as poſſible, muſt 
be ſifted out by Depoſitions of Witneſſes and 
other lawful Proofs and Evictions. Cay. 95. 
Vide Comb. 137. Os 
1 
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9. Sentences of Separation and Di- 
n = 


1. Where to be pronounced, and with what 
 Solemnity. | 


N O Sentence ſhall be given, either for 
1 Separation a Thoro & Menſa, or for 
annulling of pretended Matrimony, but in 
open Court and in the Seat of Juſtice, and 
that with the Knowledge and Confent either 
of the Archbiſhop within his Province, or 
of the Biſhop within his Dioceſe, or of the 
Dean of the Arches, the Judge of the Au- 
dience of Canterbury, or of the Vicars Ge- 
neral, or other Principal Officials, or ſede 
vacante, of the Guardians of the Spiritual- 
ties, or other Ordinaries, to whom of Right 
it appertaineth in their ſeveral Juriſdictions 
and Courts, and concerning them only that 
are then dwelling under 4 Juriſdiction. 
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2. The Cautions therein. 


In all Sentences for Divorce and Sepa- * the Eccle- 
ration only a Menſa & Thoro, there ſhall % Court 
be a Caution and Reſtraint inſerted in the 2 
Sentence, that the Parties ſeparated ſhall en Oar, 
live chaſtly and continently, neither ſhall ubether he, or 
they during each other's Life, contract Ma. Ve, 44th con- 
trimony with other Perſon ; and for the pay 
better Obſervation of this laſt Clauſe, the &c. for Nems 
| ſaid renetur ſe ip- 


Jum prodere. 


See Clifford and Huntley's Caſe, Rel. Air. Prohibition, (T) Caſe 6. 


Jura Ecclefiaſtica, 
ſaid Sentence of Divorce ſhall not be pro- 
nounced until the Party or Parties requi- 
ring the ſame, having given good and ſuffi- 
cient Caution and Security into the Court, 
that they will not any Way break or treſ- 
paſs the ſaid Reſtraint or Prohibition. Car. 
Iof. | | | 


10. The Judges in theſe Cauſes, 


1. Their Neglect of, or exceeding in, | their 
Duty, bow puniſhed. | CES 


| FF any Judge giving Sentence of Divorce 
L or Separation ſhall not fully keep and ob- 
ſerve the Premiſſes, he ſhall be, by the Arch- 
biſhop of the Province, or the Biſhop of the 
Dioceſe, ſuſpended from the Exerciſe of his 
Office for the Space of a whole Year, and 
the Sentence of Separation ſo given, con- 
trary to the Form aforeſaid, ſhall be held 
void to all Intents and Purpoſes of the Law, 
as if it had not at all been given or pro- 
nounced. Can. 108, Ee, 


11. Appeals in theſe Cauſes. 
1. General to. | 


In Cafes Matrimonial. 4 Inf. 339. | 
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Jura Eccleſiaſtica. 


I. Matters  Teflamentary and 
 Legatary, &c. 


F, 


1. The Authority of the Eccleſiaſtical Courts 
in theſe Matters, and from whence de- 
rived. 


14 all Countries, except France, the Pro- 
bate of Wills was of Temporal Cogni- 


zance, which alſo may be in Court-Baron, 


where ſuch Cuſtom. Gzlb. 207. Dr. & Stud. 


lib. 2. c. 28. fo. 235. 


2. Teſtamentary Matters were originally 


of Temporal Juriſdiction. - Show. Rep. 158. 
3. The Probates of Teſtaments belong to 


Ordinaries de Conſuetudine Anglia, & non de 
communi Fure. Rex Anglie olim erat Conſi- 


liorum Ecclefiafticorum Praſes, Vindex temeri- 
tatis Romanæ, propugnator Religionis, nec ul- 
lam habebant Epiſcopi Authoritatem preter 
eam quam a Rege acceptam referebant, Tus Te- 
ſtamenta probaudi non habebant, adminiſtratio- 
nis poteſtatem cuique delegare non poteraut; 
as Archbiſhop Parker ſays in his Book pub- 
liſhed Auno Dom. 1573. Vide 9 Co. 38. a. 

4. The Probate of Wills did not origi- 
nally belong to Ordinaries, but to the King, 
who ſeiſed the Deceaſed's Effects to pay his 
Debts, and advance his Wife and Children, 
&c. But after the Power was derived down 
to Ordinaries; but they neither ever had, 
nor have, any Power to give or ſel] the 


Goods, neither to diſpoſe them to their own 


or other's Uſe, though in Danger of pe- 
riſhing, neither could of can releaſe Debts 
Vor, II. 5 due 
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5 Co. De Jure Regis Eccl. 16. a. b. 


Courts, touching Teſtamentary Matters, is 


ſiaſtical Cognizance ſua natura, but only 


the Deceaſed. Gilb. 207. | 


Jura Eccleſiaſtica. 


due to the Deceaſed, neither have any Ac- 
—_ though liable .thereto, Cc. 9 Co. 3), 
6. A 
5. Wills originally were merely Tempo- 
ral. Telv. 92. 2 R. 3. : 
6. Probates of Wills did not belong to 
the Eccleſiaſtical Courts, but of late Time. 


7. The Juriſdiction of the Eccleſiaſtical 


by the Cuſtom of England, and not by the 
Eccleſiaſtical Law. Lord Gilbert ſays, he 
does not find that any of the Canoniſts 
themſelves pretend that Wills are of Eccle- 


ſuch Wills as were made for pious Uſes, 
Cilb. 205. 3 

8. In 11 H. J. Finenx aſſerts, that the 
Probate of Wills did not belong to the Spi- 
ritual Courts by the Eccleſiaſtical Law, but 
came to them by Cuſtom and Uſage; and 
theſe are the Foundations on which my Lord 
Coke in Henſlow's Caſe, 9 Rep. 38. concludes, 


that when the Will is proved in the Eccle- i 8 
ſiaſtical Court, the Court has executed its | 
Authority ; but the Executors are to ſue in E 
the Temporal Courts to get in the Eſtate of 9 


9. Though de Jure communi the Cogni- &, 
zance of Wills and Teſtaments does not be- 0 
long to the Eccleſiaſtical Courts, but to the | 
[Temporal or Civil Juriſdiction; yet de Con- - 
ſuetudine Anglia pertinet ad Fudices Eccit. re 
ſiaſticos, as Linwood himſelf agrees. Exercit. a 
de Teftamentis, c. 4. in Gloſſa. So that it 5ill ; 
the Cuſtom or Law of England that gives Ny 


the Extent and Limits of their external Ju- 
riſdiction 


Jura Eccieſiaſtica; 


riſdiction in foro Contemtioſs. Hale's Hiſt. 
Law 31, 32. 


* 
b 2. General to Mills and Tefia- 1 
C ments. 


Liima ka ef legitima diſpoſitio de 
15 eo quod quis poſt mortem fieri velit. 
Swynb. 18. Orph. Leg. ſect. 2. 

* 2. The Will hath Relation to the Te- # 
1; WI tator's Death, and not no the Making; for 

till Death he is Maſter of his own Will. 

See the Caſe Burk. and Morgan, 28 Jan. 
1717, before the Houſe of Lords. 


es. 

- 3. Whether good or not. 

= A Will good, tho no Executor named. 

= 2 Reports in Ch. 112. 

a 2. It is a 7 Will, tho' in the Form of : 
© In Indenture. 1 Ch. 2 248. Nelſon 195. 
len eſie Caſe. 

- ris 3. A Will not good, ſms animo diſponendi; 

| 7 or a Teſtament, fin ne animo teftandi. Swynb. 


9. 

4. A Will made in Writing, but not ac- 
drding to the Statute of Frauds, not good. 
Chan, Ca. 127. 

5. A Deviſe to one on Condition, and the 
eſtator dies after the Deviſe made, but be- 
re the Condition written, this is a void 
eviſe. Comb. 28. Gilb. 45. 

6. A Feoffment is made to the Uſe of 
Will; if hs Will was declared, either be- 
D 2 fore 


Ld 1 
* 
r W 
— . 


Res he 
wh. 


ee agr Yoorigyr wy er pin ogns ny 


— .... — — —ů—— 
” r LI AY 297 RY 


3 Þ& 


rr EL ane a RE 


not good by the Statute of Frauds, will not 


the Statute 43 Eliz. Prec. in Chan. 210, 


2 Reports in Ch. 302. Vide Prec. in Ch. 7), a 


Jura Eccleſiaſtica; 
fore, or at the Time, ſuch Will cannot be 
altered, becauſe it is executed. Fin. Law 
33 | | 


* A Will, wanting Witneſſes, and ſo 
operate as an Appointment to a Charity by 


389. 

8. A Teſtator, after having made his Will, 
makes a Feoffment, which he intends in Af. 
firmance, this ſhall be taken as a Revocation. 
I Reports in Ch. 42, 43. 

9. A Will is made of Lands, before the 
Statute of Frauds, without the Number of 
Witneſſes, or other Selemnity required by 
that Statute; though the Teſtator die after 
the Commencement of the Statute; yet this 
is a good Will, becauſe it was ſo at firſt 


my | ID 1 —— 5 


184, 270. 2 Vern. 429. 
10. A Will in Dutch, or Latin, muſt be 


ſo framed as to operate according to the 2 
. Rules of our Law. 1 Vern. $5. | 
11. An Infant at Seventeen may make © 

Will. 1 Vern. 255. 1 Chan. Ca. 157. Nell 
383. Lord Gilbert ſays, an Infant Mak 1 
may make a Will at Fourteen, a Female at 7 
Twelve, as they may at thoſe reſpective. * 
Ages, conſent or marry. Gilb. 14. Vii 5 
Prec. Chan. 316. 2 Mod. 3 15. wherein the) 35. 
follow the Rule of the Civil Law of 7 5 
W . 1 | \f 
I2. A Will obtained in extremis, and uf 1 
on Importunity of the Teſtator's Wife, h 5 
Hand being guided in the Writing Hua 
Name, was ſet aſide. See Caſe * hey 

FOR —_ verſi 
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verſus Brown, before the Houſe of Lords, 


37 


wn 15 May 1711. | | 
13. A Will was ſet aſide after forty 
90 Years Poſſeſſion under it, on Account of 
5 the Inſanity of the Deviſor, and that, tho'. 
b a Purchaſer was in the Caſe. See Caſe 
J Squire and Perſhall, before the Lords, 24 
hs Feb. 1726. „„ 
in 14. A Will, obtained by Fraud, was 
Af. proved in the Spiritual Court; decreed, as 
on. do fo much of the Will as ſubjected the 
Lands to Payment of Debts, ſhould ſtand ; 
the! bot, as to the Reſt, the Executor to be Tru- 
tſtee for the Deviſee of the former Will. By 
Fo Lord Chancellor; but, as I take it, reverſed 
Fa 5 before the Lords. Kirrick v. Blansby, 11 
this March 1727. ; | | 55 
irſt 15. Deviſe was of Lands to A. and after 
5 the Deviſor deviſes the ſame Lands to B. 


who was a Papiſt, both Deviſes void; for 
though the laſt is void as a Will, yet it is 


1713. | 
16. In Canc. Bennet and Bayly, 15 Fane 
1735, A Will obtained by Fraud, in taking 
Advantage of a Lunatick, decreed null. 
Vide Gilb. 181. Hard. 375. 3 Rep. Chan. 
I5o, I55. 2 Vern. 612, 685, 293. Prec. Ch. 
$544 49. 8 
17. Lands deviſed to Charitable Uſes, 
dut the Will not publiſhed in the Preſence 
of three Witneſſes, as the Statute of Frauds 


| po requires, though not good, either as a Will 
ier an Appointment, as to the Freehold ; yet 
„vas good for ſo much as was Copyhold, 
e tney paſſing by Surrender, and not by the 


D 3 - Will ; 


good as a Revocation. See Caſe before the 
Houſe of Lords. Roper and Conſtable, 11 Faly 


— wum r EE RI oy _ 
: bs 20, * * Yo 
— ey Tee 2 
242 * 1 —— — atone 


3 © q 9 e 
— — - * * — 
_—_— 22 = * — - — . - 
— wo wiC.o.cc "Pg ot I 4 ſony "222 * Wes oct a 
, ef 
8 * 2 R — — — — 


— 


GT a 
_ oY WON 9 A * . = 


1 Fr 
. —— won wy 


* AH IS + 22 
— — —ͤ ERS. - Ul 
7 — Gn UVa Aprons x i | — eee 
my ry — 
* 


3 
4 
- 
+ 
A 
71 
1 
92 
4) 
1 
7 
. 
* * 
1 
* 
= © 
: 
| 
: 
k & 6 
h 
43 


tl. K 2 
2 — | 


9 agan 
LANE as PEAT; Are 
— 


Jura Eccleſiaſtica, 
Will; and though there were three Wit. 
neſſes to the Codicil, that would not help 
the Will. 2 Vern. 597, 598. See 3 Mod. 
262. Hob. 136. Moor 888. : 

18. By Decree in Chancery, a Will of 
Lands atteſted by three Witneſſes, who, 
at ſeveral Times, ſubſcribed their Names at 
the Requeſt of the Teſtator, but were not 
preſent together at once, is a good Will, 
within the Statute of Frauds. 2 Chan. Ca. 
109. Prec. in Chan. 184, 27a. 2 Vern. 429. 
19. A Deviſe to Iſſue in Ventre ſa mere 

good. Dy. Read. ſur le Statute of Wills, fo. 6. 
Vide Nelſon 265, 268. 8 
20. A Deviſe of 1oooo J. to procure a 
Dukedom to the Head of the Family by 
all lawful Means, ſo it be within a Twelve- 

month ; Bill diſmifſed, as not being within 
the Year; but rather as Honour ought not 
to be purchaſed. 1 Vern. 22, 

21. Words of Recommendation and De- 
fire in a Will are always conſtrued a De- 
viſe. Prec. in Chan. 201. Vide 1 Chan. Ca. 
310. Gilb. 127, 128. | 


4. Who may make a Mill or Te- 
fiament, and who not. 
1. The King, | 
1. The King aud Queen. 
1. The King. 2. The Queen. 
1. The King. | 3 


ru King of full Age may make a Will 
of Lands Parcel of his Duchy of Lan- 
caſter, but of no other, Dy. Readings on the 
S atute of Wills, 1, 2. The | 
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2. The Queen. 
The Queen cannot make a Will, without 


deviſe to the- King; though ſhe may to a 
Wills, 1. 


2, Femes Covert. 


Husband to make a Will; the Probate 


to that Purpoſe, the Husband has made her 
a Feme Sole. Prec. Chan. 84. | 


3. The Regular Clergy. 


Regular Clergy cannot make Wills. Dy. 
Readings on the Statute of Wills, 2. Vide 
ante The Regular Clergy. | „ 


4. Biſhops. | 

1. A Biſhop of his own Inheritance, or 
Purchaſe, may make a Will, as he alſo may 
of Arrearages of Rents of his Biſhoprick; 
the ſame Law of a Dean or Parſon. Dy. 
Readings on the Statute of Wills, 1, 2. 

2. It appears by many Records in the 
Reign of H. 3. and E. 1. that by the Law 
and Cuſtom of England, no Biſhop could 
make his Will of his Goods or Chattels 
coming of his Biſhoprick, Sc. without the 
King's Licence. The Biſhops, that they 


might freely make their Wills, yielded to 


give to the King, after their Deceaſes reſpec- 
tively for ever, ſix Things. 1ſt, Their beſt 
ET Horſe 


the Conſent of the King, neither can ſhe. 


Stranger. Dy. Readings upon the Statute of 


A Feme Covert has Power given by her 


thereof per Teſtes is ſufficient, becauſe, as 


39 
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Horſe, or Palfry, with Saddle and Bridle. 2. A 
Cloak, with a Cape. 3. One Cup, with a Co- 
ver. 4. One Baſon and Ewer. 5. One Gold 
Ring. 6. His Kennel of Hounds; and for theſe 
a Writ iſſueth out of the Exchequer after the 
Deceaſe of every Biſhop ; for Example: Rex, 
Sc. Vie Ebor Pracipimus tibi quod non omit 
propter aliquam libertatem quin etiam ingred & 
diſtring omnes executores Teſtamenti & ult' vo- 
luntat Reverendi in Chriſto Patris Mathæi nuper 
Archiepiſcopi Ebor' defunct', ac Adminiſtrato- 
res & Occupatores bonor & cattallor” gue fuer 
dicti nuper Archiepiſcopi, nec non ha red & te- 
nent* terrar & tenementor', que nuper ſua fuer, 
Per omnes terras & catalla ſua in baliva tua, ita 
quod nec ipſi nec aliquis ipſor' ad ea man'appon 
donec ad inde tibi praceperimus. Et quod de 
exitibus earundem terrar” nobis reſpond, & 
quod babeas corpora eorum coram Baronibns do 
Scacc”. noſtro apud Weſtm” a die Paſche in tres 
Septimanas ad reſpondend* nobis de uno optimo 
. equo ſive Palfrido, Sella & Frano, una Clami- 
de five Cloca cum Capella, uno Ciplo cum co- 
opertorio uno Peloe cum Lavatorio five aquar', 
& uno annulo Anreo, nec non Muta Canum que 
uuper fuer” ejuſdem nnuper Archiepiſcopi tempore 
mortis ſue, & que ad nos ratione prerogative 
noſtre ſpectant & pertinent, & de precio five 
valore inde unde nobis nondum eſt reſpinſ'. Et 
habeas ibi tunc nomina executor” & alior' pred 
& hoc breve. 4 Inſt; 338. Lord Coke ſays, 
the moſt antient that we find and remember, 
(but certainly ſays his Lordſhip there were 
ſuch Writs before) is Inter Memorand de 
Scacc anno 2 E. 2. The Biſhop of Bath and 
Mells's Caſe, Tin 36 E. 3. ibid. inter —— 
I he Biſhop of Chefter's Caſe, Hill. 5 E. 4 
PENS wid 
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hid. adjudged upon Demurrer, That the 
Duty being to the King after the Deceaſe 
of every Biſhop, it extendeth to an Arch- 
biſhop, The Archbiſhop of York's Caſe; for 
every Archbiſhop is a Biſhop : It is called 


Mulctura de Epiſcopis, ſometimes Monutier, 


Sc. 4 Inſt. 338. 


5. Citizens of London, 


A Citizen of London could not make his Will. 


in Derogation of the Cuſtom of that City till 
the late Statute enabled bim ſo to da. 


6. Infants.” 


1. An Infant may make a Teſtament 15 1 


the Age of Seventeen. Nelſon 383. 1 Chan. 
CES): | 


2. An Infant Male at Fourteen, a Female 


at Twelve, may make their Teſtaments. 
Prec. Ch, 316. Hide Nelſon 383. Gilb. 74. 
2 Mod. 315. Herein they follow the Civil 
Law of 7uſtinian. | 


7. Perſous outlawed and convid in Pre- 
munire. 5 N 


1. Outlaws, 


One outlawed cannot make a Teſtament, 
unlets only outlawed in a perſonal Action, 
and then he may of his Lands, but not of his 
Goods. Dy. Readings on the Statute of Wills, 
fo. 2. Vide Fi. Ley 27, | 


2. Per- 
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2. Perſous attaint in Premunire. 


x One attaint in Premumire cannot make his 
Will. Lord Bacon's Readings on the Statute 
of Uſes, 10.4. s ; a 
8. Aliens. 
An Alien makes his Will and after is De- 
nizen, it is good. Dy. Reangs on the Sta- 
"tute of Wills, fo. 3. 7 


t 

; 

t 

\ 

V 
1 
16 
L 
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9. Fointenants. 
A Jointenant cannot bar Survivorſhip by 
Will. Do#. & Stud. lib. 2. c. 25. Vide Prec. 
Ch. 120, 121, 124, 163. 


10. Perſons excommunicate. 


An Excommunicate cannot make a Will. 
Caſes in Law and Eq. 2 Part, fo. 113. 


5. Of a Donation, Cauſa mortis. 


1. What, and it Operation. 


1. IN Onatio, Cauſa mortis, is where a Man 

lies in Extremity, or being ſurpriſed 
with Sickneſs, and not having an Opportu- 
nity of making his Will, leſt he ſhould 
die before he can make it, gives his Goods, 
with his own Hands, to his Friends about 
him; this, if he dies, ſhall operate as a Le- 
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gacy; but if he recovers, the Property re- 
verts. Prec. Chan. 269. | 
2. A Donation, Cauſa mortis, is in the Na- 
ture of a Legacy waiting on the Death of the 
Teſtator, and is ambulatory, and open, till 
that Time; and by a Revocation of all former 
Wills it is revoked ; and a ſubfequent De- 
viſe is to be taken in Satisfaction of ſuch a 
Donation; it is a Gift in preſenti, to take 
" Mr futuro, Ec. Prec. Ch. 300. See Caſes in 
Law and Eq. 2 Part, The Caſe of Mitford c. 
Lord Herbert & al. 


2. Not favoured in Law. 


/ WH Theſe Donations are not to be counte- 
nanced, or favoured, as it would open a 
Way to Fraud and Perjury; and therefore 
ought to be fully proved in all its Circum- 
ſtances. Prec. Chan. 300. | | 


6. How, and by whom, Mills and 
Teftaments are to be conſtrued. 


ö 1. IT is a Rule, that a general Clauſe in a 
Will is not to prejudice a particular 
Deviſe. x Rep. Ch. 145. 
2. In Teſtamentis, ratio tacita non debet 
onſiderari, fed verba ſolum ſpectari debent. 
Yllta poſſunt movere mentem Teſtataris que 
nobis latent, ideo per divinationem mentis 
lurum eſt a verbis recedere. 2 Chan. Ca. 155. 
3. A Man deviſes ſeveral ſpecifick Le- 
pacies, and (inter al') to his Grandchildren, - 
o be paid at Twenty-one, or Marriage, and 
fer deviſes, that all his Legacies ſhall — 
| pa 


Jura ettlellalitta. 


id in a Year after his Deceaſe. Cur': The 
bſequent Clauſe, which ſeems to con- 
tradict the Payment of the Legacies to 
the Grandchildren, in Point of Time, muſt 
be ſo conſtrued that it be not repugnant to 
the former Clauſe; and therefore the later 
Clauſe muſt relate only to the other ſpeci- 
fick Legacies given to the other Legatees, 
and not to the Grandchildren's Legacies. 
Caſes in Law and Eq. 2 Part, Adams c. 


Gerk's Cale, fo. 154. Vue le meſme Livre, 


Jo. 5", 5 8. 
4. The Will is to be taken together as 


one intire Scheme. Acherley and PVernos's 
' Cafe, Caſes in Law and Jig. 2 Part, fo. 68 
to 80. Vide ibid. fo. 1). Nelſon 21. 
5. No Words are to be rejected that are 
capable of Signification. Barker Ar. v. Ayres 
and Smith, Caſes in Law and Eq. 2 Pt. fo. 
157, Ce. 1 Chan. Ca. 178. Poph. 131. G{lb. 
I1, 118, 133, 136, 209. 


6. The Teſtator's Intent is to govern, and 
artificial Reaſon not to be admitted. 1b14. 


1 Chan. Ca. 19, 80, 178. 
5. The Intent of the Teſtator is to be 


collected out of the written Words, and no- 
thing is to be admitted in the Conſtruction 
which is in any wiſe contrary to the Words; 
neither are Words to be rejected which may 
be reduced to any legal Conſtruction; but 


if any Words are contrary to the Law, or 


inſenſible, fuch Words muſt be rejected. 

Jhid. Vide And. 29. 3 Lev. 180, 181, 373. 

3 Mod. 290. 2 Lev. 56, 156. 3 Cre. 52. 

1 Cro. 356. Latch 40. 

8. The Words in a Will, being ambigu- 

ous and . of a Conſtruction in Fa- 
Vour 
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vour of the Heir, is to be ſo conftrued. 


see Sparrow and Shaw's Caſe, before the 


Houſe of Lords, 15 April 1729. 
9. The Intention of the Teſtator is to be 


purſued in the Conſtruction of Wills, as far © 


as may be conſiſtent with the Rules of Law. 
Sparrrow and Shaw, ſupra. 

10. The Deviſor ſuppoſing he had Power 
to diſpoſe the Inheritance, deviſeth the 
ſame, and orders Incumbrauces to be dif- 
charged thereout ; if afterwards turning 
out that this Eſtate could not paſs according 
to his Intention, it ſhall not (though in Fa- 


vour of the Heir) be conſtrued he intended 
to ſaddle his other Eſtate with theſe In- 


cumbrances. See the Earl of Tankervile c. 
Gray & al', before the Houſe of Lords, 


14 March 1728. 
11. The Eccleſiaſtical Court may not tranſ- 
late a Will, but Equity will. 1 Peer Wil. Say. 


7. Executors. 
1. Who are ſuch. 


tors were, and one proved the Will, the 


Reſt refuſing, and then he who proved * 
dies, and another took out Letters of Ad- 


miniſtration, and brought the preſent Bill. 
Held clearly by the Court, that by proving 
of the Will by one of the Executors, all 
are Executors; and tho' he who ſolely pro- 


ved it be dead, yet none other Perſon can 
adminiſter ſo long as any of the other Exe- 


cutors 


11 an Engliſh Bill in the Exche- 
quer, the Caſe was, Several. Execu- 
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111. Vide 9 Co. Henſlow's Caſe. 21 E. 4. 1. 


Keeper, the Judgments of the Eccleſiaſtical 


whether he received the Duty or not. E//. 
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cutors are living ; though they joined not in 
the Probate, neither ever acted in the Exe. 
cution of the Will; and in the principal 
Caſe, it did not appear, that they who | 
refuſed were dead; ſo Bill diſmiſſed. Hard. 


Ven. 71. 1 Sid. 266. 1 Mod. 213. 21 E. 4. 
23. Office of Ex#cutors 6. Dy. 160. 9 0. 
37. & Salk. 3, 307, Sc. 


2. Relief amongſt them. 


1. A. and B. being appointed Executors, 
they both proved the Will, but only A. acts 
as Executor, and- then dies, leaving his 
Wife his Executrix ; a Legatee ſues B. in the 
Spiritual Court; he is liable there, having 
joined in proving the Will; yet per Lord 


Courts are as well ſubje& to the Equity of 
this Court, as to Judgments at Law, and 
he inclined to give Relief in the particular 
Caſe, the Party being without Remedy ; for 
that the Delegates muſt judge according to 
the Eccleſiaſtical Laws. 1 Ch. Ca. 200, See 
Prec. Chan. 83. 8 Co. 136. Cro. Car. 313. 
Plow. Com. 184. Co. Lit. 264. Toth. 150. 
2 Vern. Ca. 532. | ; 

2. Where one Executor releaſed alone 
without his Companions, he is accountable, 


Obſ. 104, 105, 107, 108. See 176, 177. Salk. 
153, 154. Telv. 166. „ 
3. An Executor not joining in the Pro- 
bate, yet may come in before the Maſtęr to 
prove his Right. Gilb. 76. See Gilb. 80. 
8 Co. 136. Cro. Car. 373. Orpb. Leg. 71, 113. 
2 Plow. 
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low. Com. 184. Swinb. 5 Part, fo. 7. Salk. 
153. 5 Co. 29. Tor. 158. Neiſon 191, 410. 


3. Whether Truſtee for next of Kin. 


1. The Reſidue undiſpoſed of is to be di- 

ributed according to the Statute ; there be- 
ng Legacies to the Executors: And though 
he Will was not finiſhed, yet the Preſump- 
ion is, the Teſtator intended them no more. 
ilb. 14, 15, 126, 184. Vide 200, 208, 209. 
Vern. 473. 2 Vern. 648. Prec. Chan. 92. 

elſon 351, 177, 178, 352. - 
2. 'The Reſidue belongs to the Executors 
vhere the ſame is expreſly ſo given, not- 
ithſtanding other expreſs Legacies.. Prec. 
han. 94. . 
3. Deviſe of Lands to be fold to pay 

Debts, the Reſt to go to his Executors, as 
Part of his perſonal Eſtate, and gives the 
xecutors 1004, Decreed, The Executors 


0 Truſtees ; for the Reſidue is to be diſtribu- 
5 ed. Prec. Chan. 82. 5 : 
hs 4. One deviſes all his Books to another, 


xcept ten Books, ſuch as his Wife ſhould 
huſe, as Plays, Romances, Sermons, but not 
aw-Books; this is no Deviſe of Books 
o her, but an Exception out of the Deviſe 
f his Library, or Study; and it is not to be 


* ought he intended to bar his Wife of the 
5 zenefit of the Executorſhip by ſo inconſidera- 
4 le a Deviſe. Prec. Chan. 231. Vide 263, 264. 


5. There are two Executors, and one has 
beneficial Legacy, the other brings his Bill 
r Account of the perſonal Eſtate, and to 
ave the Surplus, but decreed to take equal- 
„ notwithſtanding the Legacy to one; 2 
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cial; but that not being the Caſe, he made 


bath been lately held, this ſeems no Contradic- 
tion to Foſter aud Munt's Caſe, which was de- 
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his Lordſhip ſaid, the Queſtion would ra- 
ther be, Whether a beneficial Legacy to 
one ſhould not exclude both Executors, be- 
cauſe both but repreſent the Teſtator, and 
come in as one Perſon; and cited the Caſe of 
Fofter and Munt, which he ſaid had been 
ſomewhat ſhaken by the Caſe of the 
Ducheſs of Beauford and Littlebury's Caſe 
in the Houſe of Lords; yet thoſe were be. 
cauſe the Legacies to the Executors were 
not beneficial, and ſo Atkinſon's Caſe, at the 
Rolls, where 107. for Mourning was but a 
Decency required on ſuch Occaſion ; but in 
the principal Caſe, the Legacy was beneh- 


no Decree concerning it, but that the Exe- 
cutors ſhould come in equally, notwithſtand- ; 
ing the ſpecifical Legacy to one. Prec. Chan. 
324. The Reporter notes, if the Law be a: ; 

f 


| a 
creed only on the Frand in the Executor. 9 

6. Giving a Legacy to one Executor 7 
where are two, neither are thereby exclu - c 


ded; and Mourning is not to be deemed a . 


Legacy to ſuch Intent. Vide Caſe Maſan 7 
and Hawkins, before the Houſe of Lords, ;| 
4 March 1729. | | | 

7. Upton deviſed 501. each to his two 8. a 
ſters, and 50J. to his Neices, and make 


1 
them Executrixes, without diſpoſing of the 7 
Reſidue, it ſhall be diſtributed among b 
the next of Kin, and not go to the Execu - 7 
trixces; for Executors in theſe Caſes are bu 2 
Truſtees. If he had intended them the Sur; 2 
plus, he could eaſily have ſaid ſo. Since the tc 
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nal Eſtates was ſettled, Sc. See Caſes cited 
in this Caſe Prec. Chan. 566. 7 

8. A Man, having a Daughter and tw 
Brothers, made his Will, and thereby gave 
54. a-piece to his Brothers, appointing them 


Executors, but made no Diſpoſition of the 
Surplus; on the Teſtator's Death, the Daugh- 


ter, as next of Kin, libelled in the Spiritual 
Court for the Reſidue of the perſonal E- 
ſtace, and as, there was, (as was ſuggeſted) 


expreſs Legacies given to the Executors, they 


ought to have nothing further; and in the 
Spiritual, Court the Daughter obtained a 
Sentence for the Refduum; and from this 


Sentence the Executors appealed to the De- 
legates, and now moved in Banco Regis for 


a Prohibition to the Delegates. Lord Chief 
Juſtice Holt ſaid, the Daughter not being 
reſiduary Legatee had no Pretence to ſue 
for this Surplus in the Spiritual Court ; arid 
afterwards, on Debate, a Prohibition was 
granted; and yet on Bill in Chancery by the 
Daughter againſt the Executors, for an Ac- 
count of the Surplus, ſhe obtained a Decree, 
and that though there were Proof, that the 


Teſtator intended his Executors ſhould have 
the Surplus, in regard that the Daughter had 


incurred his Diſpleaſure, by having married 
apainſt his Conſent ; yet there being ſome- 
what doubrful, it was decreed firſt by Sir 
fobn Trevor, Maſter of the Rolls, and after 
by Lord Cahncellor Sommers, on Appeal, 


That the Executors ſhould be but Truſtees | 


a to the Surplus, after their Legacies paid; 
and that ſuch Surplus ſhould go according 
to the Statute of Diſtributions, and that it 
ET E | was 
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Lords, 21 Mar. 1734. 
Fee of a real Eſtate, and poſſeſſed of a con. 
fiderable perſonal Eſtate, deviſed thereout 
ſeveral Annuities and Money Legacies to 
ſeveral Perſons in the Will named, and pave 
a particalar Legacy of 500 l. to one Brown, 
the Teſtator's N ephew, as alſo his Manor 
of Hubbard's Hall in Eſſex in Tail Male, Re- 
- mainder to William Selwin in Fee, another 
of the Teſtator's Nephews, to whom he alſo 
deviſed his Leaſehold Houſe in Bow-ſtreet. 
And as for the Reſt, Reſidue and Remainder 
of my Eſtate, whether real or perſonal, where- 
of I am ſeiſed or poſſeſſed, or which I am any 
Ways intitled unto, and which I have not here- 
in and hereby be, ore deviſed, given, bequeath- 
ed, or diſpoſed of, I give, deviſe and bequeath 
the ſame, and every Part thereof, and all my 
Right, Title, Claim, and Intereſt therein and 
thereto, unto ſuch my Executor or Executors 
hereinafter named as ſhall duly take on bin 
or them the Execution of this my Will accord- 
ing to the true Inteut and Meaning thereof, 
his and their Heirs, Executors, Adminiſtrators 
and Aſſigns, as Tenants in Common, and not 
ointenants ; and made the ſaid Brown 
and Sekvin Executors, who accordingly took 
upon them the Executorthip, and paid the 
Teſtator's Debrs, Funeral Charges and Le- 
gacies, and divided equally between them 
great Part of the Reſidue of the Eſtate; 
bur there being a Bond- Debt of 3 ooo J. due 
from Selwin to the Teſtator, _— he Te- 


as 7 
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was dangerous to admir pal: Proof, 2 
1 Peer Will. J, 8, 9. 


9. Seluin and Browne in the Houſe of 
John Brown ſeiſed in 


. fuſed 
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fuſed to account fo to Browne, as Part of 
the Reſidue of the perſonal Eftate of the 
Teſtator, inſiſting, that the ſame was extin= 
puiſhed for his ſole Benefit, by his being 
made an Executor, Brown exhibited his Bill 


75 againſt him for Relief, and particularly that 
to he might be paid Half the Money due for 
Mk Principal and Intereſt on the ſaid Bond. On 
mm hearing this Cauſe before his Honour the 
"py Maſter of the Rolls, he was pleaſed to ad- 


mit the Evidence of one Vinar (tho* objected 
50) to be read, who drew the Will, and who 
fully proved, that the Teftator*s Intention was, 
bat Selwin ſhould have the ſole Benefit of the 
Bond, without being any Ways accountable for 
he ſame to the other Executor; that bis In- 
fructions were to draw the Will accordingly, 
put that he told the Teftator, there was no Oc- 
afion to ſay any Thing about it in the Will; 
or that, by making him Executor, he had ex- 


.. inguiſhed the Debt; and that he had adviſed 
tors % Conſe on this Point, who told bim, it 
im © © clear Caſe, and had been fo adjudged in 
74 aw; at which the Teſtator was well ſatisfied ; 
ae” was alſo admitted by Brown in his Anſwer 
15 4 Croſs-Bill, that both Selwin and Vinar 
at ad, in the of 4 Life-time, told him that 
* his was the Teſtator s Intention, and particu- 
ok bar Selwin told him, that if he was not 
the tisfied berewith, in Order to prevent Diſputes 
L eafter, he might then ask the Teſtator about 
1 but that he acquieſced in what they told 
te: , and ſaid, be would pay great Regard to 
"ke e Teftator's Intention. Upon this Evidence 
#7 d the Nature of the Caſe, the Maſter of 
ſed e Rolls decreed, that Sehomm ſhould have 


equal Moiety of the Reſidue of the Te- 
77 | E 2 ſtator's 
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ſtator's Eſtate, after Debts, Ec. excluſive of | 
the Bond, and that the ſame ſhould be deli. Ja 
vered up and cancelled. From this Decree 
Brown appealed to the Lord Chancellor, 
who alſo admitted the Proof, Cc. (ut ſupra) 
to be read; but reverſed the Decree, not 
thinking the Teſtimony of a ſingle Witneſs, 
according to the Circumſtances of the Caſe, 
ſufficient to control what appeared on the 
Face of the Will. From this Decree Selwin 
appealed to'the Houſe of Lords, where the 
firſt Thing objected to by the Reſpondent 
was, the admitting Vinar's Evidence to be 
read; it was inſiſted upon by the Appellant's 
Counſel, that there were many Inſtances in 
the Courts of Equity, where parol Evidence 
had been allowed to be read, in Order to 
ſupport the Conſtruction of the Law, and 
rebut an Equity that might otherwiſe ariſe 
againſt the legal Operation of a Deed or 
Will; and for this were cited 2 Fern. 252. 
Counteſs and Earl of Gainsborough, and ſe- 
veral other Caſes. On the other Side it was 
inſiſted upon, as a ſettled Rule of Law, to 
reject all Proof brought to ſupply the Words 
of a Will, or to explain the Intent of the 
Teſtator; that this was the expreſs Doctrine 
laid down and reſolved in Lord Cheyney's Caſe, 
5 Co. 68. and was the Opinion of my Lord 
Chief Juſtice Holt, in the Caſe of Cole and 
Rawlinſon, 1 Salk. 234. where he ſays, that nl 
the Teſtator's Intent muſt be collected from 
the Words of the Will, and not from Cir- 
cumſtances, or any Matters dehors ; ' and 
that to ravel into the Aﬀairs of the Teſta- 
ſtor would render Property precarious, and 
introduce Incertainty and Confuſion we 

| the 
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of the Law it ſelf; that this was not like ad- 
eli- nitting Evidence to aſcertain the Perſon or 
ree rning, as where the Teſtator had two Sons 
or, Named John, and he deviſed Lands to his 
12) on Jobn; for in ſuch Caſe, without ad- 


ſs, ons he meant, the Deviſe muſt be void; 
ſe, but in the principal Caſe there is a Deviſe 
the of the Reſidue of the Eſtate to the Reſpon- 
vin dant by plain Words in the Will. And the 


owed by parol Evidence to prove a con- 


t's permit would, they conceived, be contrary 
in to the Rule of Law, and the expreſs Words 
Ice of the Stature of Frauds and Perjuries, 
to which enacts, that no Will in Writing ſhall be 


epealed, nor ſhall any Clauſe, Deviſe, or Bequeſt 
herein, be altered or changed by any IWords, 
or Will, by Word of Month only. Upon the 
Counſel's withdrawing, Lord Hardwick for 


Strength of it, ſaid, that he thought the Evi- 
dence offered in the preſent Caſe was ex- 


ds treamly proper, and what in like Caſes was 
he every Day admitted; that if, by making 
ne rhe Appellant Coexecutor, the Teſtator has 
ſe, effectually extinguiſhed the Debt by Opera- 
rd tion of Law, as if he had diſcharged it by 
id xpreſs Words; and if it only ſubſiſted by 


he Notions of a Court of Equity, which 
eie from a Preſumption, that the Teſta- 
Mor did not intend by any Act in Law to 
extinguiſn the Debt, ſurely the Executor 
may rebut this Equity, by giving parol Evi- 


able to Law. So where the Teſtator gives 
E 3 ſeveral 


itting parol Evidence to ſnew which of his 


— is, whether the Appellant ſhall be 
al 


trary Intention in the Teſtator? Which to 


reading the Evidence, and decreeing on the 


dence, that the Teſtator's Intent was agree- 
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ſeveral Legacies, and, amongſt the Reſt, 
gives a Legacy to his Executor , without. 
making any Diſpoſition of the Surplus of zhe 
Eftate, though in this Caſe the Law gives 
the Executor the Surplus ; yet in Equity he 


ſhall be conſidered as a Truſtee for the next 


of Kin; but, as this is by Implication and 
Conſtruction only, the Executor has been 
allowed to encounter it by parol Evidence; 
and he thought the ſaid Caſes, on this Head, 
had gone as far, if not farther than the 
preſent one. Lord Carteret, againſt admit- 
ting the Evidence, ſaid, there was no Caſe 
in which the Courts of Juftice ought to be 
ſo careful in ſticking to the Letter of the 
Law, as in the preſent; that Admitting 
this Evidence was going directly contrary to 
the Statute of Frauds, which bounds the 
Courts of Equity as well as the Common 
Law Courts, and would introduce that Per- 
jury, Contrariety of Evidence, and other 
Inconveniences, which that Statute was 
made to prevent; that by giving Way to 
this Kind of Evidence their Lordſhips would 
conſtantly be troubled with reading the De- 
poſitions of unskilful Lawyers, who, to ex- 
cuſe and varniſh over their own Blunders, 


would {wear hard; that Nurſes, : Tenders 


and Apothecaries, and others, who may 
have bad Memories, and worſe Conſciences, 
would be affirming that for Fact, which was 
only a looſe and unguarded Expreſſion, or 


perhaps made uſe of by the Teſtator to con- 


troul and diſguiſe what he was doing, or to 
keep the Family quiet, or for ſome other 
ſecret Motives and Inducements, which could 
not, after his Death, be found out. Upon 

| a Di- 


| Jura Eccleſiaſtica, 


a Diviſion it was carried by a great Majo- 


The Day following the Cauſe came on to be 


7 , further heard, when upon reading the Re- | 
| ſpondent's Anſwer, it was objected to that 


XX Parr of it that related to what Vinar and 
Lein told him, as to the Teſtator's Inten- 
an Attempt, by a Side-Wind, to have that 
Evidence made uſe of, which they rejected 
the Day before, it was held to be contrary 
to that Reſolution; and upon this Occaſion 


tisfaction at the Reſolution their Lordſhips 


upon the Face of the Will, the Decree 


'Y ought to be reverſed: That the Obligee, 


by making the Obligor one of the Execu- 
= tors, this Act of the Teſtator extinguiſhes 
the Debt; for the Debt conſiſtin, only of a 
Right to recover it by Way of Action, 


Debtor one of his Executors, does thereby 


charges the Debt, there is no Foundation 
to make a different Conſtruction»in this 


pet this 3000 J. cannot be deemed Part of 
the Reſidue, being before extinguithed. On 


rity, that the Evidence ſhould not be read. 


| tion, and the Lords conceiving, that it was 


the Lord Chancellor expreſſed an intire Sa- 


came to in this Caſe. It was then inſiſted 
upon, that raking it upon what appeared 


which one Executor cannot maintain againſt 
another, the Teſtator, by making the 


diſcharge the Action, and conſequently diſ- 


Caſe in Equity, where there are no Credi- 
tors, nor any Perſons who are diſappointed - 
of their Legacies ; and though it may be 
WF 11d, that the Teſtator has deviſed over the 
; 08 Reſidue of his Eſtate to both his Executors ; 


the other Side it was ſaid, that the admitting 
one Executor could not ſue another at Law, 
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diſcharged, yet the Debt is Aſſets, and the 


gatee may ſue for and recover the ſame 


of thoſe Courts he pleaſes to ſue; And for 


Chancellor, at the Hearing before him, ſaid 
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or that an Executor could not ſue himſelf, 
which is the Reaſon why in ſome Books it 
is ſaid, that the Obligee's making the Obli. 


gor Executor is an Extinguiſnment; yet it 


was never doubted, but that ſuch a Debt 
remained Aſſets to ſatisfy Creditors, and in 
Nv. 160. it is reſolved, that it ſhall be ACſ- 
ſets to ſatisfy Legacies; and in Salk. 306. my 
Lord Holt ſays, that tho* the Action be 


making the Obligor Executor does not a- 
mount to a Legacy. As therefore this Debt 
remains Part of the Teſtator's Aſſets, and as 
he has deviſed the ſame by the Name of the 
Reſidue of his Eſtate, ſuch Reſiduary Le- 


in the Eccleſiaſtical Court, in the ſame 
Manner that a particular Legatee may re- 
cover his Legacy. And as the Courts of 
Equity have a concurrent Juriſdiction with | 
Eccleſiaſtical Courts in Matters of this Na- 
ture, it is but fitting the Subject ſhould have 
the ſame Meaſure of Juſtice, in which ſoever 


theſe Reaſons the Decree was affirmed. 
N. B. I have been informed, 'That Lord 


the Evidence qught not to be read; being 
dehors, and againſt the Statute of Frauds. 
To whom Surplus, Gilb. 94, 81, 125, 184, 
200, 208, 209, 280. Nelſon 350. 1 Vern. il 
536, 473. 2 Vern. 5711, 601, 602, 648, 136, 
53). Prec. Chan. 82, 92, 94, 184, 231, 263, 

324, 566. Abr Eq. 246, 247. 1 Vern. 462. 
Lord and Lady Gainsborongh's Caſe, Little- 
bury's Caſe, Bull and Smith's Caſe; The 
Ducheſs of Beauford's Caſe, Gilb. 127. Conb. 
378. 1 Peer Mill. S. C. 44 Ne 


Jura Etcleſiaſtita. 


14 Mere the King is Executor. 


it wen the King is made an Executor to 


* take the Execution of the Will upon them, 
(gainſt whom ſuch as have Cauſe of Suit 
may bring Actions,) and appointeth others 
to take the Account. See Parl. Roll, 15 H.6. 
Catherine, Queen Dowager of England, Mo- 


ther of H. 6. made her laſt Will and Teſta- 


Wardrobe, John Marſden and Richard Al- 
reed, Eſquires, to execute the ſaid Will un- 
der the Overſight of the Cardinal, the Duke 
of Glouceſter, and the Biſhop of Lincoln, or 


* 
* 


4 Lal. 335. 
5. The Executor s Aſſent to Legacies. i 


1. Where Debts are unpaid at the Time, 
Aﬀent to Legacies not good. 1 Chan. Ca. 
ord 257. See Nelſon 461. Orph. Leg. 144. Co. 
Lit. 292. 6. Perk. ſect. 481. 4 Co. 28. 
March 135. | 
2. If the Spiritual Court attempt to com- 
ol the Executor to pay a Legacy, without 
ccurity to refund, a Prohibion ſhall go; 


136, r though this Court will compel a Legatee 
263, , F to refund at the Suit of a Creditor, or even 
162. ef other Legatees, where there is a Defi- 
tie- iency of Aſſets; yet the Executor having 


once aſſented to a Legacy may be concluded. 
ern. ay, 93, 1247, 162, 453,455. 1 Chan. 
i : | Ca. 


5 another, he doth appoint certain Perſons. to 


ment, and thereof appointed that King her 
ſole Executor, and thereupon the King ap- 
pointed Robert Rawlinſon, Cl. Keeper of the 


two of them, to whom they ſhould account. 


# 
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Ca. 136, 137, 149, 271. 2 Chan. Ca. I19, 
171, 132. Nelſon 136, 381, 411, 422. Gill. 
87. Prec. Chan. _ | 


4 His Authority and Power over the 7. eſtas. 
tors Ef ate. ! 


— 
e a , 
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wel . Before "IA" pe: 
. z i 8 f % 
ju ll 6 2. Aſter 5 Wits 


1. Before. 


\ | 1. An Executor may meddle with and 
þ diſpoſe of the. Goods of his Teſtator before 
| Probate. Bacon's Uſe of the Law 67. Vide 
Orph. Leg. 144- . Co. Litt. 292. Perk. ſeci 
481. 4 Co. 28. Mar. 137. 1 Chan. Ca. 257. 
wo Nelſon 461. 
wy | 2. Executors by the Will and Death of 
| the Teſtator have all the Property of the 
Teſtator's Goods and Chattels, Leaſes for 
: | Years, Wardſhips, Extents, and all Rights 
concerning them, and the Executors may 
meddle with the Goods and diſpoſe them 
before any Probate, but not bring any Ac- 
tions. Aliter of an Adminiſtrator. Je of 
the Law 67. 5 Co. 28. Nelſon 176. 


2, After. 


1. He may take his Teftator s Efeds, ſell 
them, bring Actions, releaſe, &c. may prefer 
himſelf to other Creditors, &c. 

2. The Executors have their Title by the 
Teſtator, and the Teſtament, and not by 
the Probate ; and the Probate of one Exe- 


cutor, where there are ſeveral, by the Com- 
mon 


, 

Jura Eccleftaſtica. 
119, mon Law ſhall enable all the Executors, tho? 
Cub. never fo many, to ſue; ſo that it is not 
the Probate, the Act of the Ordinary, which 
| gives them any Intereſt, or Title, either to 
Tea. WR Chiſe en Action, or Poſſeſſion; for they have 
1 their Titles and Intereſt by the Teſtament, 


Judge has no Power to take a Renunciation 
or Refuſal of an Executorſhip. The Pro- 


lowance of what the Teſtator hath done. 


Ow. 44. 2 Bro. & Go. 58. 1 Leon. 206. 
Hard. 111. Tho, Jo. 72. Plow. Com. 280. 


Sr 5 Co. 28. 2 And. 150. Hett. 11, 105. Hut. 
ſet. 30. Trials per Pa. 13, 331, 6c. 309, 326. 
257. 2 Keb. 610, 337. Ray. 405. Sty. 228, 346. 


2 Show. 293. Comb. 46, 170, 185. Dy. 160, 


2 Mod. Ca. 90. 2 Rol. 263. 1 Keb. 567. 

3. Upon an Ergli/t Bill in Scacc. the Caſe 
zhts was, Several Executors were, and but one 
nay proved the Will, the reſt refuſing, and then 
_ he who proved it dies, and another took our 
on Letters of Adminiſtration and brought a 


of Bill here; and held that, by proving the 


Will by one, all are Executors. 9 Co. Heu- 
/ow's Caſe. 21 E. 4. Hard. 111. 1 Ven. 
17. 1 Sid. 266. 1 Mod. 213. Dyer 160. 
Salk. 3, 307. 9 Co. 39. Office of Exec. 6. 


and not by the Probate ; ſo the Eccleſiaftical 


bate is nothing but a Confirmation or Al- 


9 Co. 37. b. 38, 40, 41. Moor 273. Go. 311. 


367, 372. Fitz. Abr. 3, 148. a. 3 Keb. 344. 7 


. e — 1 
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75 The Probate. 
1. General to. 


3 Probate of Wills did not origi. 
nally belong to Ordinaries, but to 
the King, who ſeilec the Inteſtate's Effectʒ 
to pay his Debts and advance his Wife and 
Iſſue, Cc. but afterwards the Power was de- 
rived to Ordinaries; but they neither had 
nor now have any Power to give or ſell the 
Goods, neither to diſpoſe them to their own 
or another's Uſe, tho' in Danger of periſhing, 
neither could, nor can, releaſe Debts due to 


the Deceaſed's Eſtate ; neither have any 


Action, tho Actions lay againſt the Ordi- 
nary and his Committee, by Name of Exe- 
cutors, if they meddled with the Effects and 


did not pay Debts. Stat. 31 E. 3. c. II. 


9 Co. 37. 
2. When the Will is proved in the Eccle- 


ſiaſtical Court, that Court hath executed its 
Authority; but the Executors are to ſue in 


the Temporal Courts to get in the Eſtate 
of the Deceaſed. Gilb. 207. Vide 9 Co. 38. 
3. A Will cannot be proved in the Eccle- 


ſiaſtical Court further than reſpects Goods; 


for in Regard to Lands, ſuch a Probate 
will not avail; but the High Court of Chan- 


cery will prohibit their proceeding any far- 


ther than concerns the Chattels, as a 
Court of Law will prohibit their Proceed- 
ings in the Eccleſiaſtical Courts, in Matters 
cognizable at Law. Practical Regiſter. 


4. Tho 


Jura Eccleſiaſtica? 


Jence in a Litigation for Lands either pro or 
on. in any Court at Law, but a Proceeding 


Kell. 556, . $ 
5. Every Biſhop's Will is to be proved 
vith the Provincial. 5 . 
Vide 5 Co. De Fure Regis Eocl. 9. a. 


origi. 
ut to 


eds 3 Bulſt. 315. Latch 64. Palm. 416, 422. 
e and __ | 83 
as de. 

r had 2. To whom to be granted. 


o 


The Probate of a Will is no Ni. 


oram uon judice; yet is it good as to Goods. 5 


Il the | 

own 1. The Ordinary cannot refuſe Probate 
hing, to him, who is appointed Executor, though 
ue to Na Bankrupt, the Teſtator thinking him pro- 


per, and intruſting him; neither can the 
Ordinary inſiſt upon Security; for as the 
Teſtator has thought him a fit Perſon, the 
Ordinary ſhall not adjudge him otherwiſe ; 
he has a Temporal Right; though he can- 
not ſue before Probate, and he is in by the 


an 
Ord. 
Exe. 
sand 
. IK. 


ccle- Teſtator, and not by the Ordinary. Salk. 
d its 36, 299. See Show. 293, 294. 1 Vern. 200, 
le in 335. . | 

ſtate 2. In the Caſe of Death of the 'Teſtator 
38. before Probate, Adminiſtration muſt be cum 
-Cle- teſtamento annexo. 2 Rep. Ch, 30o. 

ods; 3. If an Executor die before Probate, his 
bate Executor cannot prove it; but Adminiſtra- 
gan- tion cum teſtamento annexo muſt be granted 
far- to the Reſiduary Legatee, if any, or to the 

3 a next of Kin. 1 Vern. 200. COT. 
ed- 4. The Plaintiff, as Executor or Admini- 
ters ſtrator, out of an Inferior Court ſought Re- 


lief for a Debt; the Defendant pleaded that 
there were bona notabilia ; ſo that the Plaintiff 
3 „ could 


| in Wr | | — 
Jura Ectiefiaſtica; 
could not diſcharge. Allowed ex parte. 3 Rep, 
No 5 Wn 
5. Mich. 9 Geo. . B. R. Tucker and Towel, 
My Lord Chief Juſtice declared, that where 
a Will was made, and an Executor ap- 


pointed, who after dies Inteſtate, his Admi- 


niſtrator cannot be repreſentative of the firſt 
Teſtator, and that in ſuch Caſe Adminiſtra- 


tion de bonis nom of the firſt Teſtator muſt 


be committed. But an Executor of an Exe- 


cutor is a good Repreſentative of the firſt Te- 
feator, the firſt having proved the Will. 


3. Th Neceſſity of the Will's being proved. 


By the Court of Exchequer, no Relief 
here for a Legacy before the Codicil proved, 


(for in that Caſe the Will was proved, but 


not the Codicil, wherein 100 J. which the 
Plaintiff owed the Teſtator, was given, and 
the Bill was to compel Probate, to ſtay the 
Suit on the Bond, and for Relief,) this is no 
proper Court to prove it in, but it belongeth 
to Court Chriſtian; and Common Law hath 
nothing to do with it, but where the Ec- 
clefiaſtical Law cannot determine, which in 
the preſent Caſe they may; but when the 
Codicil is proved, and made Part of the 
Will, then it will be proper for this Court 
to relieve on Account of the Legacy; but 
not till then; but becauſe the Matter was 
not determined in the Eccleſiaſtical Court, 


this Court continued the Injunction till the 
Hearing there. And Lady Swynnerton's Caſe 


in Chancery was cited. Hard. 96, 97. 


2 | 4. Wyere 


— — — f ol. 
4 * 
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4. Where to be proved. 5 


Wel. a | 

— nere the Teſtator bad no Aſſets in Eng- 

ap- land. 5 80 ; 
I One dying abroad and leaving no Effects 

bes. n England, it was not neceſſary that his 

wſt ill would be proved in England, no more - 
Th han if a Man died and left an Eſtate in Se- { 

. and. 1 Vern. 297. | | "2 


. Biſhops Wills. i . 
The Probate of every Biſhop's Teſtament, 


lier Mr granting of Adminiſtration of his Goods, 
ed, houzh he had none, but within his own Ju- 
ut {diction , belongeth to the Archbiſhop. 


he Infl. 335. Vide Caſe Fuſtice and Jones, = 

nd ea, & quere. 8 | 2a 

he | 70 | ö 

8 . Where Bona notabilia. 

* Vide poſt, Adminiſtrator and Adminiſtra. . | | 

100 on. Vide etiam 1 Peer Will. 43, 44. 1 Sid. | 

ho 79. Cro. Elts. 718, 719. 5 Co. 29, 30. 

* Co. 135. For the Ordinary's Duty in ſuch | 

7 aſe, ſec Can. 92, 93. 

5 Where particular Cuſtom. I 

> 1. The Probate of Wills may be in Court- Fl | 

» ron, where there is ſuch a Cuſtom. Gib. | { 
57. 5 Co. 2 Pt. 13. b. N | | 
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ning was an Incroachment; whereas I think every reaſonable Cuſtam i 
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2. Certain Lordſhips or Seigniories hays 
the Probate of Wills by Preſcription. Dad 
Stud. lib. 2. cap. 28. 

3. The Courts of divers Manors of the 
King and other Lords have anciently had 
the Prodate of laſt Wills and Teſtament; 
and it appears by 11 H. ). that Probates did 
not appertain to the Eccleſiaſtical Courts, bu 
of late Time. 5 Co. De Fure Reg. Eccl. 16. 4. 
4. If the Lord of a Manor hath Probate 
of Teſtaments within his Manor, if any ſuch 
Will be proved in the Eccleſiaſtical Court, 
Prohitition lieth; becauſe that the Juriſdic 
Dr. Gi3/on, in tion of it belongs to another. 5 Co. Orph., 
His Codex, Lond. Caſe, fo. 13. b. Rol. Abr. Prohibitun 


Teems to me fg, 313. Caſe 1. | 
to ſlur Cu- J i 5 1 . | 
Nom, when it thwarts Canon, as he thinks ſuch Cuſtom in its Begin 


conſidered as Part of the Law; whilſt Canon, if not received a 
uſed by Conſent of King and People, is certainly Incroachment. 
I apprehend, to maintain any immemorial Cuſtom allowed by the Con 
mon Law to be an Incroachment, is an Impeachment of the Comma 
Law it ſelf, which allows ſuch Cuſtom. | 9 


5. Peculiars. 


1. So called from the French, Peculier, thi 
is private, proper, one's own. It is a Peculit 
Pariſh, or Church, which hath Juriſdictio 
within it ſelf for the Probate of Wills, &c. 
empt from the Ordinary and Biſhop's Court 
The King's Chapel is a Royal Peculiar, 
empt from all Spiritual Juriſdiction, and rt 
ſerved to the Viſitation and immediate 60 
vernment of the King himſelf; who is 8 
preme, Ordinary. In the Province of Cl 
terbury there are reckoned to be 57 Pe 


liars, It is an antient Privilege of the * 9 
; | fl 
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7 nterbury, that whereſoever any Manors or 


dvowſons do belong to ir, they forthwith 
>come exempt from the Ordinary, and are 


es have 
Dad. 


Neg * puted Peculiars, and of the Dioceſe of 
1y had anterbury. Blount's Law Dict. Peculiars. 
ta 2. Where the Teſtator dies within any 


Pecuhir Juriſdiction, the Probation of the 
eſtament belongs to the Judge of the Pe- 
liar. Orph. Leg. 58, See The Biſhop of Nor- 


irts, but 
I 6. 4. l. 


figs ch and The Mayor of Thetford's Caſe. Vide 

W waßg n of Peculiars, &c. | 
Zourt, | 

uriſdic. 5 | . 

Orgh. 5. How far the Probate is good. = 

hibition .. Where a Will doth contain in it Lands 


d Goods, a Prohibition ſhall not go for 
e whole in general; but if in ſuch Caſe jt 


Culta? | alledged that the Party who made the 
cived a ill was de non ſane Memorie, a Prohibition 
ent. 


all there be granted for the whole; but 


the cen Prohibition is not to be granted in all 


Comma 
both Lands and Goods; for then it would 
d to hinder all Proceedings in the Eccle- 
ſtical Court, which is not to be granted 
jer, thi 
Peculie 
iſdictio 


ys of a Probate ; therefore before the 


tion. Crs. Fac. 346. Vide 6 Co. 23. 


and . bate of a Will of Goods and Lands, 
ate ich was alledged to be revoked, (and ſo 
10 is ed.) On Suit at Law for the Land, on 
of e Non deviſavit, it was proved revoked 
57 Pe Toto, and a Non devaſtavit found; and now 
1e Sec lt is in the Spiritual Court to find it a good 


aſes where a Will contains in it a Diſpoſing 


t in ſpecial Caſes only; for the Law al- 
i proved an Executor cannot bring an 


2. A Prohibition was prayed to ſtay the 
it in the Spiritual Court concerning the 


Vor. II.  - wal 
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f 


if the Queſtion had been in the Spiritual 
Lands, and making an Executor, that they 


to the Lands ſhould be granted. Crs. Car, 


2 Sid. 143. 


ſhould be granted to the Goods, the Execu- 


Jura Eccleſiaſtica. 
Will and not revoked; on this Suggeſtion 
the Court gave Day, if Cauſe were not 
ſhewn to the contrary, that a Prohibition 
ſhould be granted ; for the Court held, that 


Court for a Probate of a Will of Goods and 


ſhould not proceed to prove the Will guoad 
the Land, but that a ſpecial Prohibition as 


94, 115, 166, 391, 396. 2 Cro. 279, 346. 
3 Cro. 274. Sid. 246, 279. 1 Ven. 20). 
1 Mod. 90, 211. 2 Mod. 315. Salk. 36, 552. 
1 Vern. 256, 397. 2 Vern. 76. Skin. 174 

3. If a Man deviſes Lands and Goods, 
upon Suggeſtion that the Deviſor Non fuit il 
compos mentis at the Time of the Deviſe, 4 
Prohibition ſhall be granted quoad the Lands 
only, and not quoad the Goods; becauſe if it 


tor might not have an Action in the mean 
Time, quod efſet znconveniens. Paſch. 14 Ja 
B. R. Rol. Abr. Prohibition, fo. 315. (FE) 
Caſe 2. | 

4. If a Man makes his Will of Lands on- 
ly, and makes no Executor of his Goods by 
the ſame Will, but it is a diſtinct Will of it MW 
ſelf, and is endeavoured to be proved. in the 
Spiritual Court, a Prohibition lieth ; becauſe il 


it is made deviſable by the Statute 32 & 34 


H. 8. and concerns real Things, whereof the 
Spiritual Court have not to do. Hill. 10 
Car. B. R. Bret and Netter, per totam (i- 
riam agreed. Rol. Abr. Probibition, fo. 316. | 


5. One | 
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ſtion 3. One deviſeth, that his Houſe, Lands 
not and Goods ſhould be equally divided by his 
ition ecutors between his four Daughters, Who 
that ere married; the Legatees ſued for their 
Itual Legacies in Court Chriſtian, and the Execu- 
and tors prayed a Prohibition; the Lands and 
they Houſes not being teſtamentary, and the 
Juoad Court Chriſtian not having Juriſdiction to 


compel the Executors to pay theſe Legacies; 
and the Will of the Teſtator was, that the 
WI cgatces ſhould have the Lands and Goods 
Wn Hotchpot; ſo that the Execution of the 
ill being a Temporal Concernment, the 
iccleſiaſtical Court might not meddle with 
he Execution of ſuch Will; ſo a Prohibi- 


ods, ion ſhould go for all. All the Juſtices a- 
fuit reed, that it would be miſchievous to pro- 
ſe, 2 ibit the Eccleſiaſtical Court for the perſo- 
ands al Eſtate; becauſe, as to that, the Execution 


/ | delonged to them: And if we award a Pro- 


ecu- ibition as to them, we do not do Right to 
nean he Parties; and ſo the Executors ought to 
4 Ja. retain: But they unanimouſly agreed, that 
(F or the Lands and Houſes wherein the Te- 


ator had a Freehold, the Court Eccleſiaſti- 


on- al might not meddle with them, nor with 
s by he Money ariſing from the Sale thereof; 
of it ecauſe they are not teſtamentaty; and 
the erefore a Prohibition lies for ſo much, and 
auſe e Legatees ſhall have Remedy in Chan- 
9 34 rr; wherefore they awarded a Prohibi- 
the on for the Houſes and Lands not teſta- 
„ 10 eentary, and not for the Goods; and Hagb- 
C commanded, that a Clauſe ſhould be put 
316. che Prohibition, that they might proceed 


or the Goods. Palm. 120. Vide Dy. 191, 
04-54. bas. , 
8 1 6. By 


FF 
8 * 


further than reſpects Goods; for in Regard 
to Lands, ſuch Probate will not avail; but 


1736. 


Jura Eccleũaſtica. 
6. By Lord Chancellor Talbot, a Will 
cannot be proved in the Spiritual Court, 


the High Court of Chancery will prohibit 
their Proceeding any further than concerns 
the Chattels; and yet the Eccleſiaſtical 
Court is the proper Place to diſcover and 
eſtabliſh a Teſtament in, as well as to de. 
mand an Account of the perſonal Eſtate or 
Aſſets. At Lincoln's Inn Hall, 7 April 


6. Whether may be, and wherefore, aui 
how, delayed. | 


1. A Prohibition was prayed Banco Regi 
to the Prerogative Court to reſtrain their 
Proceedings there, in proving the Will of 
Sir 7ohn Egerton, who thereby had diſpoſed 
of all his Perſonal and Real Eſtate, and dil. 
inherited his right Heir, and given nothing 
to any of his Grandchildren, The Ground 
whereupon this Motion was made to have 
Prohibition to the whole Will, was in Re 
gard it was intended to have a Trial at Law) 
whether a Will or not; and if they ſhould] 
be ſuffered to proceed and prove the Will 
there, and it be allowed there for his Perſoſ 
nal Eſtate, it would then be a very gre 
Evidence to induce the Jury upon the Trill 
to paſs for the Will; therefore to preven 
the Prejudice to the Trial, which afterwaril 
was to be had in this Court, a Prohibition 
was prayed for the Whole; it was alſo fil 
ther thewed, that Sir Job's Daughters (4 

T 
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ing the Suit for the Probate of the Will) 
ad taken Letters of Adminiſtration out of 
he Prerogative Court for the Perſonal E- 
ate, by which Act they had there in a 
Manner diſallowed of the Will; and this the 
ourt conceived to be very Strange, and 
granted a Prohibition for the Whole, both 
Lands and Goods; and that after the Trial 
Here had, the ſame to be remanded to them 
as to the Goods. And this Difference was 
hen taken and agreed for Law, by the 
hole Court, that where a Will doth con- 
ain in it Lands and Goods, the Court ſhall 
ot grant a Prohibition for the Whole in 
he Generalty ; but if in ſuch a ſpecial Caſe 
t be alledged, that the Party who made the 
ill was then De non ſaue Memorie, a Pro- So is Ro. Abr. 
ibition ſhall there be granted for the 315. Caſe 6. 


,ourt, 
egard 
but 

ohibit 
1cerns 
aſtical 
r and 
o de- 
ate or 
April 


„ Au 


0 WV hole; but ſuch a Prohibition is not to be 
ill a ranted in all Caſes where a Vill contains 
post a Diſpoſing both of Lands and Goods; 
15 or then it would tend to hinder all the 


1d dil. 
othing 
round 


Proceedings in the Eccleſiaſtical Court, 
which is not to be granted but in ſpecial 
aſes only; for the Law allows of a Pro- 


* date there; becauſe before the Will be pro- 
1 ed an Executor cannot bring an Action. 
ſhoul 70. Tac. 346. Vide 6 Co. 23. 


2. Upon a Suggeſtion for a Prohibition, 


188 
e Miß rom the Exchequer to the Spiritual Court, 


"I d ſtay the Probate of a ll for Lands and 
- 1/8225 becauſe the Teſtator was Non com- 
reren Atkins argued, that upon ſuch Sugge- 
roar ion as this, which goes to the, whole Will, 
bir eneral Prohibition ought to go; ſo upon 


; zuggeſtion of a Revocation; otherwiſe 
where the Suggeſtion is particular and con- 
25 F 3 8 


ſo fo 
rs (dv 
rin | 
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cerns the Land only; he cited 6 Co. 23. 
The Marquis of 7/inchefter's Caſe, Hob. 290. 


 Serles and Williams's Caſe, Paſch. 10 Fac. 


Banco Regis, Semaine's Caſe, 2 Cro. Eger. 
ton's Caſe. Cro. 1 Part 94, 114, 115, 1635, 
391. Vide Dy. 201. Stephens againſt the 
Prohibition, as to the Goods; and the Court 
declared, that unleſs the Plaintiff would go 
to Iſſue this Term, Compos, or Non compos, 
they would not grant a Prohibition. Hard, 
131. Mich. 1658. Sir Richard Minſhal and 
Spicer. | doo 

3. The Surmiſe was, on Motion for a Pro- 


| hibition, that it concerned Lands; the Caſe 


was this: Will was proved in uſual Form, 
and after the Plaintiff ſuggeſting that the 


Teſtator had made another Will, and on | 
Diſpute thereupon, the Second was ſenten- i 


ced to be his Will; from which Sentence 
there: was an Appeal to the Delegates; and 
now a. Prohibition was prayed to them ; for 
that the Teftator had diſpoſed of Lands. by 
this Will, which prima facie is a good 
Ground of a Prohibition. 6 Co. Mountagt's 
Caſe, Cro. Car. Bret and Netter's Caſe, c. 


Hale Ch. Baron, at firſt the Courſe was to 


grant a Prohibition upon all ſuch Sugge- 
ſtions; and if on Trial it appeared that no- 
thing was diſpoſed of but Lands, then the 


Prohibition was perpetual, and in Caſe there 
was a perſonal Eſtate, and Executor in the 
Caſe, then a Conſultation was awarded 
quoad, &c. Afterwards on Suggeſtion, that 


the Will concerned Lands and Goods, a 
Prohibition was uſed to be granted guoad 
the Lands; but of later Times, upon Sug— 


geſtion, that the Will diſpoſed of Lands, if 


the 


| 
[ 
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A — 


they have uſed to deny a Prohibition; for 
that the Party is at no Prejudice by it, with 
Reſpect to the Lands; the Probate in the 
Eccleſiaſtical Court being no Evidence a- 
gainſt him at Law for the Lands, whereas 
the Executor would be at Prejudice, if a 
Prohibition ſhould iſſue ; becauſe then the 
Executor would be hindred from proving the 
Will, before which he cannot ſue for any 
Debt due to his Teſtator's Eſtate, which 


EFF 
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ſed adjournatur ; but coming on another 
Day, many Precedents were cited for grant- 
ing Prohibitions guoad the Lands; ſed per 
Hale Ch. Baron, there ought to be no Pro- 
hibition on this Suggeſtion ; becauſe in this 
Cauſe before the Delegates the Suit is only 
to put the Party into a Condition of doing 
the ſame Thing the Plaintiff himſelf hath 
done already; (Viz.) to prove his Will, and 


tiff himſelf; and if it were not proſecuted, 
the Defendant would have no Means of 
Proving his Will, being tied up by a Prohi- 
bition, which is unreaſonable : Bur becauſe 
the Plaintiff had brought his Action here to 
try his Title to the Land, and the Validity 
of the Defendant's Will, and offered to pro- 
ceed in it with Effect, the Court ordered a 
Prohibition qubad the Lands, unleſs the 
Parties would conſent to be concluded by 
the Probate. Hard. 313. Vide Hard. 131. 


433. N 
4 A Prohibition was prayed to the Spiri- 
tual Court to ſtay the Probate of a Will, 
F4 _; :- wah 
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the perſonal Eſtate were concerned likewiſe, 


might be a Means to diminiſh the Eſtate; 


is grounded upon an Act done by the Plain- 


al meſne Purpoſe. Vide Nelſon, fo. 403, | 
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ſeveral Legacies, ſuggeſting this Matter, 


this Means may be loſt and the Will unper- 


it would be vain; becauſe it is no Evidence, 
either pro or con. in any Court at Law, but 


Jones. 


| bury, to prove the Will of the late Lord 


Court granted the preſent Motion without 


ter of this Nature; afterwards Mr. Reeve 
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which contained a Deviſe of Lands, and 


and that the Teſtator was Non compos ; the 
Marquis of Wincheſter's Cafe, 6 Co. 23. was 
relied on; but the Court denied that Caſe, 
and ſaid, that the Statute of H. 8. never 
intended to leſſen the Juriſdiction of the 
Eccleſiaſtical Court as to the Probate of 
Wills, and to grant a Prohibition might be 
inconvenient; for without Probate, the 
Executor cannot ſue for Debts, which by 


formed; as for granting it quoad the Lands, 


a Proceeding coram non Fudice; yet it is 
good as to the Goods. 2 Salk. 552, 553. 
Banco Regis, Hill. 3 Geo. 2. Fuſtice and 


5. Mr. Reeve and Mr. Lee moved for a 
Mandamus to be directed to Dr. Ret/worth, 
Judge of the Prerogative Court of Canter- 


Londonderry; and this Motion was founded 
upon an Affidavit, that this Judge had re- 
fuſed till a Commiſſion of Appraiſement ex- 
ecuted, and cited a Caſe in Raym. 235. 
where the like Motion was granted; ſo the 


making any Rule to ſhew Cauſe, by Reaſon 
of the Inconvenience of a Delay in a Mat- 


moved for a Rule upon the Doctor to re- 
turn his Writ of Mandamus, the Return be- 
ing out the Day before, to which Mr. 
Strange ſaid, the conſtant Practice in theſe | 
Caſes is, only to grant four Days "—_ 
| | ut 


\ 
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Practice, and accordingly ordered the Writ 


er, 
the to be returned in two Days, and the Dr. 
vas now returned to the Mandamus, That the 
{e, Law and Practice of the Ecclefiaftical 
ver Courts was conſtantly to grant theſe Com- 
the miſfions, at the Requeſt of any Creditor, 


upon his entering a Caveat againſt the Pro- 
Strange argued, that this Return was good. 
were for the Benefit of Creditors, by which 


fects, to their Satisfaction; whereas other- 
wiſe they have only the Executor's own 
Oath, as to the 'Truth of the Inventory ; 
but the Court declared they would not fuf- 
fer Commiſſions- of this Sort to delay the 
Probate of Wills; and that becauſe till Pro- 
bate, the Executor has not legal Power and 


damus' s have been allowed to enforce the 
Probate of Wills where the Ecclefiaſtical 
Courts inſiſted upon Caution ; for that the 


35. Executor was a Bankrupt. Commiſſions of 
he this Sort are at the Expence of the Aſſets and 


not of the Creditors, and the Court thought 
them of dangerous Conſequence to delay a 


Will is under Litigation, Commiſſions of 
this Sort are reaſonable to protect the Eſtate, 
but here they put a Stop to a Man's. enjoy- 


Ir. ing the Benefit of a Right, which the Te- 
ſc ſtator himſelf hath given him. Mr. Strange 
e; then excepted to the Mandamus, that it on- 


| but the Court ſaid, they knew of no fuck 


bate of the Will. Mr. Hiles and Mr. 
They ſaid, that Commiſſions of this Sort 


Means they have a ſure Account of the Ef- 


Authority over the Effects, and in the mean 
Time the Effects of the Teſtator may be all 
waſted; and Page Juſt. obferved, That Man- 


Probate. Reynolds Juſt. ſaid, that where a 


* 
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ly recited, that my Lord Londonderry died 
at St. Chriſtopbers, having Bona & Catalla in 


Weſtminſter, and ſeveral other Places; and 


upon that commanded the Archbiſhop of 


Canterbury to grant the Probate of the Will; 


but did not ſet out that theſe Places are 
within the Province of Canterbury, and Wess. 
minſter he ſaid was a diſtinct Juriſdiction, 


and not Part of the Dioceſe of London; and 


the Court could not take Notice that it was 
Part of the Province of Canterbury; but be- 


ſides he obſerved, that the Probate of the 


Teſtaments of all Perſons dying in the fo- 
reign Plantations belongs to the Biſhop of 


London; but the Court ſaid, that it was re- 


ſolved in the Caſe of Adams againſt the Ter- 
tenants of Savage, that they are bound to 
take Notice under what Eccleſiaſtical Juriſ- 
diction they fit. And they ſaid, that it is 
true indeed, that where a Perſon dies be- 
yond Sea, having no Goods, here the Bi- 
ſhop of London grants the Probate of the 
Will; but where there are Goods in one 
Dioceſe, the Archbiſhop has a Right of Pro- 
bate, and accordingly the Court granted a 
peremptory Mandamus. 6 Mod. 154. The 
Court, by Way of a ſecond Anſwer to this 
Exception, ſaid, That the Judge by his 
Return had admitted his Exerciſing a Ju- 
riſdiction in the Probate of the preſent Will; 
and therefore they could not ſuffer him to 


except againſt having Authority to prove it. 


Vide 3 Cyo. 106, 
Vide poſt Adminiſtration, wherefore may 
be ſtayed. ' beet 


7. Where 
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_ 5. Where Frand or Practice. 

5 0 ; f | | 

WE 1. Where to be tried. | 

are 1 Dt. | | 
eft- 1. Where a Will of a Perſonal Matter 


was obtained by Fraud, and by getting the 
Party to ſwear ſhe would not revoke it; yet 
after Probate it is not to be drawn in Que- 


be. ſtion in Equity; yet 8 Party claiming 
the under ſuch fraudulent Will come into Equi- 
5 ty for Relief, he ſhall not have it. 2 Vern. 
| 0 ö 


6. | 

; 2. Adminiſtration is granted, where is a 
Will and Executor, though the Will was 
concealed, yet the Adminiſtration was abſo- 
Jutely void, and it is all one, though the 
Executor, when the Will appeared, refuſed 
to intermeddle, or if ſeveral Executors, and 
all dead before any Notice of the Will. See 
Caſe Wangford and Wangford, Term. Mich. 
11 V 3. ; 

3. A Covenant and Bond was upon it to 


| a pay three of the Daughters of a Stranger 
he 10 J. each at their ſeveral Ages of twenty- 
his four Years, and the Obligor lying ſick made 
his his Will, and in Performance of the ſaid - 


Covenant deviſed to each of the ſaid Daugh- 
ters 10/, to be paid at their ſeveral Ages of 
twenty-one Years; one of the Daughters, 
(eo wit) Margery Davis, ſued the Executor 
in Court Chriſtian for her Legacy, and the 
W Exccutor brought a Prohibition, ſuggeſting 
that he is bound by the Covenant and Bond 
to pay it at Twenty-four; and if he ſhould 
pay it now at Twenty-one; he is not diſ- 
1 1 charged 


re 
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charged of the Covenant; and ſhews fur. 
ther, that it was the Intent of the Deviſor, 


that he ſhould not be twice charged, but 


was an Election to the Executor, and if the 
Covenantees would releaſe the Covenant, 
he would pay them according to the Will; 
and all the Court was of Opinion, that this 
was a good Suggeſtion to have a Prohibji. 
tion, and took the Caſe to be in every 
Point as the Plaintiff had alledged. Ms. 
246. A FB pet: 

: A Teſtator want away by falſe Sur. 
miſes, and a new Will tendred to him, 
which he was prevailed with by fraudulent 
Practices to execute; yet the Court would 
not ſet it aſide. 3 Chan. Caſes 61. See 8), 


—_ A. the Plaintiff's Uncle had made his 
Will, and given the Plaintiff the greateſt 
Part of his Perſonal Eſtate; but in his laſt 
* Sickneſs his Maid-Servant had prevailed 
with him, being Now compos, to make \an- 

other Will, and to marry her about a We 
before his Death, at Six o'Clock at Night; 
though it was really proved by two Mini- 
ſters, ſhe was actually married before to the 
Defendant, and that he procured the Li- 
cence for the Marriage of Archer to the 
other Defendant, and that the Defendants 
ſuppreſſed the firſt Will, and that the 'Te- 
ſtator in his Health and Sound Mind knew 
the Defendants to be married; yet this frau- 
dulent Will being proved, and the Matter 
merely of a perſonal Eſtate, his Lordſhip 
was of Opinion, that whilſt that Probate 
ſtood, the Matter was not examinable in 
Chancery, and though the Fraud was fully 
proved 
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fur. Broved and read to him; yet he would not 
iſor, bear the ſame read, but diſmiſſed the Bill. 
but Vern. 8, 9. 35 

the 6. A Will of the Perſonal Eſtate was 


ant, 
ill; 
this 
ibi. 
ery 


Ms. 


proved in the Spiritual Court; the Reſpon- 
dent having a former Will in his Favour, 
brings his Bill in Equity to diſcover by what 
Means the latter Will was obtained and for 
an Account of the Perſonal Eſtate, and to 
diſcover whether the Teſtator was not inca- 
pable and impoſed upon ; the Defendant de- 
murred, becauſe it belonged to the Spiritual 
Court only to prove the Validity of Wills, 
and the former Will was not proved in the 
Spiritual Court, as the Will in his Favour; 
but the Demurrer was over- ruled. See An- 
drews and Powis's Caſe before the Houſe of 


his Lords, 6 Feb. 1123. | : 
eſt 7. A Will obtained i Extremis, and up- # 
- on Importunity of the Teſtator's Wife, his 


Hand being guided in Writing his Name, 
was ſet aſide, See A and Browne's 


* Caſe before the Houſe of Lords. -15 March 
5 1511. | 3 
u- 8. An Executor of a Will obtained by #* 


Fraud, though proved in the Spiritual 
Court, was decreed Truſtee for the Deviſee 
of a former Will. See the Caſe of Skirrick 
and Bransby before the Houſe of Lords, 
15 May 1711. 5 

9. A Will was obtained by Fraud in ta- * 
king Advantage of a Lunatick, decreed u 


in Chancery, 7 1735. Qu. if not after 


p affirmed by the Houſe of Lords, as I think 
e it was. Vide Gilb. 18 1. Hard. 375. 3 Rep. 
- Ch. 155. 2 Vern, 293. Pre. Cb. 459. | 
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he cited Godolp. 258. and Swinb. Part 6. 


and not interpoſe their Prohibition, and to 
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10. Mich. 9 Geo. 2. B. R. Tucker and Towel. 


Mr. Agar moved for a Prohibition to the 
Archdeacon of NM. to ſtay a Suit there, for 
a Legacy, where the Caſe was, One Eleanor 


Tucker by Will gave the Legacy, which iy 
the Ground of the preſent Queſtion, and 
made John Tucker therein, for that Purpoſe 
named, her Executor of her ſaid laſt Will; 
John proved the Will, and died; and there- 


upon Adminiſtration was granted to the De- 


fendant below, who pleaded this Matter in 
Bar, which Plea the Eccleſiaſtical Court re- 
jected; he ſaid, he agreed, if Adminiſtra- 


tion de bonis non had been granted to the 


Defendant, then the Suit againſt him had 
been regular; but as that was not the Caſe, 
but only a general Adminiſtration granted, 
he ſubmitted it, that the Suit was improper; 


and my Lord Ch. Juſt. ſaid, that undoubt- 


edly the Law was ſo; yet his Lordſhip ſaid, 
had the Court before admitted the Plea, he 
ſhould have inclined to think that the Matter 


would have been more properly remedial by 


an Appeal than by Prohibition ; however as 


the Eccleſiaſtical Court had rejected the 


Plea, a Rule was made to ſhew Cauſe, and 
Mr. Firteſcuve now coming to ſhew Cauſe, 


he ſubmitted it, that whatever the Law 


might be in the Temporal Court; yet in | 
the Eccleſiaſtical Court a Suit might well be 
inſtituted againſt the Adminiſtrator of an 
Executor, for a Legacy; to which Purpoſe 


Page . the laſt Edition; and if this was 
ſo, he contended, the Court, at leaſt, might 
leave the Party to his Remedy by Appeal, 


4 this 
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is Purpoſe cited Rol. Rep. 10. Mar. gz. 
2. and further he obſerved, that in the 
reſent Caſe the Libel ſer forth, that the 
xecutors had Aſſets of Eleanor Tucker's in 
is Hand, ſufficient to ſatisfy her Debts and 
egacies, and that Jobs and Thomas, the 
zons of the Executor, had Adminiſtration 
ommitted to them of all the Goods belong; 
ng to the ſaid Execfitor, at the Time of his 
Death; ſo that, as he ſaid, the Defendant 
below appeared to be charged as Executor 
Je ſon Tort ; and if that was the Caſe, he 


4 


Purpoſe he cited 1 Rol. Abr. 919. Letter A. 
y Lord Ch. Juſt. declared, that it was 
ertain that where a Will was made and an 
xecutor appointed, who after dies Inte- 


entative of the firſt Teſtator, and in that 
aſe that Adminiſtration de Bonis non of the 
irſt Teſtator muſt be committed; and as to 


he Defendants appear to have been charged 
s Exccutors de ſon Tort, his Lordſhip ob- 
erved, in the firſt Place, that in Fact this 
vas not ſo; for though the Executor had 
ufficient in his Hands to ſatisfy the Debt of 
Eleanor; yet it doth not appear that ever 
ny of thoſe came into the Hands of the 
Defendants, and as to charging one as Exe- 
autor de ſon Tort in the Courts of Common 
au, he ſaid, the Manner is not to charge 
em, that they were Executors of their 
en Wrong; (for that was held once to be bad 
WP" Demurrer) but they muſt be charged as 
_ *ccutors Tetamenti & Ult. Voluntatis; nei- 
WF cr is there any Way to charge Executors 


ubmitted it, they were well liable; for which 


ate, his Adminiſtrator can be no Repre- 


he Objection which has been made, that 


de 


79 


Jura Eccleſiaftica. 

de for Tort in the Eccleſiaſtical Court, but 
the Remedy is for the Adminiſtrator de ho- 
nis non to commence a Suit in a Court of 
Equity upon the Foot of a Breach of Truſt 
and Fraud; and as to the Objection that has 
been made, that an Appeal is the proper 
Remedy, he faid, in my Lord Holt's Time, | 
an Executor was ſued in the Eccleſiaſtical 
Court for an Account by a Perſon who was 
neither Creditor, nor Legatee; and it was 
objected thereunto, that an Appeal was the 
proper Remedy ; but in that Caſe the Court 
ſaid, he had been called into a Juriſdiction 
which had no proper Cognizance of the 
Matter, for which Reaſon they granted a 
Prohibition; the reſt of the Court were of 
the ſame Opinion with my Lord in the par- 
_ ticular Caſe, and accordingly the Rule was 

made abfolute. 


8. Of Revbcations. 
1. Of Wills. 


1. General. 


HE Revocation of a Will is a Matter 
1 meerly Temporal, and diſcharges the 
Court Chriſtian from having any Thing to 

do with it; it is in no Sort dependent upon | 
the Will; for thoſe Things are called de- 
pendent which go in Affirmance of the Will, 
and not which diſannul and diſaffirm it, as 
the Revocation doth ; and a Revocation by 
our Law is ſufficient before one Witneſs : 
And though the Court Chriſtian hath 
<< | --- "Owe 
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Power of the Will, and of what is demand- 
ed thereby, hamely, the Legacy, yet, it is 


to be noted, that, in its original Nature, the 
Will it ſelf was Temporal, as appears by 
2 R. 3. Teſtament, and Things which go 


in Abridgment and Reſtraint of the Com- 


mon Law ſhall be taken ſtrictly, and ſhall 
not be favoured in Conſtruction; ſo that 
the Revocation being a Thing meerly colla- 
teral to the Will remains at Common Law, 
as to the Proof, as is 1 R. 3. Div. 92, 93. 
See 9 Co. 37, 38. 1 

2. Wills are ambulatory, and always 
changeable. Hob. 349. 


4. Revocations are favoured for the Be- 


nefit of the Heir. Mod. Caſes, 2 Part 71, 17. 


4. Yet the Revocation of a Will is not 
to be intended no more than the Diſinheri- 


ſon of the Heir ; but muſt be by the expreſs 
Words. JIdem 73. | | 


5. As a Will is to be conſtrued as one in- 
ire Act, though the Heir is to be favoured 
where the Caſe is doubtful; yet if a Man 
deviſe to one, and then by the ſame Will 


deviſe to another the ſame Eſtate, this is 


not to be taken as a Revocation, but that 
they are Jointenants, which ſhews that the 
Vill is to be conſtrued as one intire Clauſe, 


and not as different, and by this means 

ontradictions will be avoided in Conſtruc- 

ion thereof. Idem 17. 
6. If a Teſtament be made of Lands and 
oods, and a Suit is in the Eccleſiaſtical 


ourt for the Goods, and the Queſtion be, - 
hether the Teſtator revoked the Will in 


is Life-time, or not, a Prohibition ſhall be 
granted quoad the Land, and not as to the 
Vor. II. | "a Goods. 


8 
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Goods. Aſich 13 Fac. Rol. Abr. 315. (E) 
Caſes 3, 4. Au. As the Queſtion is a Rev 
cation, or not. 

7. A Will may be revoked by a ſubſe. 
quent one, tho ſuch ſubſequent one be 2 
void one it ſelf, yet it is good as a Revoca. 
tion. See Conſtable and Roper's Caſe before 
the Houte of Lords. 7rly 11. 1713. Pre, 
Ch. 459. Gilb. 18. Hard. 375. 2 Ver, 
293. 3 Rep. Ch. 155. 

8. Privacy in making of a Will, or looſe 
Words to hide the Teſtator's Intent, or to 
keep the Family quiet, Oc. are not to be 
regarded, much leſs to be taken to amount 
to a Reyocation. 3 Chan. Caſes 81, 82, 87, 
88, 117, 127. | 


. Whether * and bow far. 
"A Where pro toto. 


1. A. makes his Brother his Executor, and 
gives him all his Real and Perſonal Eſtate, 
after the Teftator marries, and by Codici 
made his Wife Executrix, ſhe ſhall have the 
Perſonal Eſtate, and not the Brother; for 
the Deviſe was not to him by Name, nei 
ther as his Brother, but to his Executor. 
1 Vern. 23. 

2. If one having made a Will, and Di- 
plicate, revoke either, this is a. Revocation 
of both; for they making but both one 
Will, muſt ſtand or fall together, 2 Jer. 


742. 
” 2. N ben 
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E). 
vo- 
| 2. Il here pro tanto. 
fe. | 
e 4 1. Lands deviſed to one firſt, and after to 


another, in the ſame Will, the laſt Clauſe 
ſhall not revoke the firſt, but they ſhall be 
joint Deviſes. 1 Vern. 30. So it is a Re- 


vocation only pro tanto. 
2. One deviſes in Fee, and then aſks for 


Years to a third Perſon, this is only a Revo- 


the Land to the Deviſee, to commence af- 
ter Teſtator's Death, this is a Revocation 
pro loto, as being inconſiſtent with the De- 
viſe. 1 Vern. 97. 

3. A ſubſequent Mortgage is a How 
tion in Law, but not a total Revocation in 
Equity. 1 Vern. 329, 342. 

4. Deviſe was of Lands in & to his Son 
7. for ninety- nine Years, determinable upon 
three Lives, and by the ſaid Will charges 
heſe Lands with an Annuity of 40 J. a 
ear to his Daughter, and aſter demiſes the 
ame Lands to for ninety-nine Years, 


and 
Late, 
dicil 
the 
; for 

nel⸗ 
Uto. 


erving 504. a Year Rent, this is, during the 
ontinuance of the Leaſe, a Revocation ; 
dut it is no Revocation as to the 40 a 
Lear, there being Rent enough reſerved to 
Du- 
ation 
one 
Lem. 


fore the Houſe of Lords, 14 April 1 85 


Jen 


cation pro tanto; but if the Deviſor leaſes 


determinable upon three other Lives, re- 
atisfy that. See Packer and Lambe's Caſe 


OP TT, 


88 
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2. Of Probates. z 
1. Whether good Carſe, or not, of Refuſal, 1 
| | 48 


Upon a Motion for a Prohibition the Caſe i 
was, Hill made Mills hs Executor, who af. 
ter became a Bankrupr, and being there- 
upon cited in the Prerogative Court, and 
there ore tenus examined if a Commiſhon of 
Bankruptcy was awarded againſt him; 
whereto he anfwering Yea, the Court re- 
voked the Probate, and committed Admini- 

ſtration, as it was agreed they might in the 
Caſe of Lunacy, or other natural Diſabi- 
lity ; but this Court was clear of Opinion 
that this Revocation is void, and that the 
'Teſtator having truſted him, Bankruptcy is 
not ſuch a Diſability ; but that he may con- 
tinue Executor, non obtante; for the Teſta- 
tor's Eſtate is not liable to be aſſigned by 
the Commiſſioners, but remains ſubject to 
the Truſts in the Will, and a Man dying, 
having made his Executor, ſhall never be 
ſaid to die inteſtate, ſo long as he has an i 
Executor alive, who will intermeddle and 
has proved the Will, and therefore, though 
afrer a Sentence and Appeal brought, the 

Court granted a Prohibition. Skin. 299. 4s 
the Ordinary had granted Probate to the Ent- 
 cutor, I take it he had executed his Authority, 

aud his pretending to revoke the ſame was 4 
nude and void Att, as being extra bis Jiriſ⸗ 
diction, and as having nothing more to do in 
the Matter; he had performed his Duty in 


granting Probate to the Exetutor appointed 1 
| the 
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We Teſtator, whereto he had been compellible, 
had he refuſed or even delayed it, by Manda- 
mus from the King's Temporal Court; and as 
he had done this Aft which he was bound to 
as a Miniſterial Officer to the Temporal Law, 


aſe eric 

af. he had nothing more that he could do; 
re- or I take it be has no Pommer to judge of 
and the Fitneſs of an Executor, for he comes in 


by Appointment of the Teſtator, and not n the 
Act of the Ordinary; the Ordinary indeed is 


Wy the Conduit-Pipe, Inſtrument, or Meſne, to 
ini- convey or derive down the Authority to the Ex- 
the cctor; but be comes in by his Teſtator; for 


the Ordinary cannot poſſibly make an Executor 
to anotber Perſon. 1 


the 1 8 

55 9. Of Renunciations of Fxecutor- 
ſta- ſhips. 

| s 1. Good, or not. 

de 1. THE Probate of Wills did not origi- 


nally belong to Ordinaries, but to 


1 the King, who ſeiſed the Inteſtate's Effects 
ugh to pay his Debts and advance his Wife and 
the Iſſue, Sc. but afterwards the Power was 


derived to Ordinaries; but they had, or 
have, no Power to give, or ſell, the Goods, 
neither to diſpoſe them, either to their own 


rit 
00 or another's Uſe, though in Danger of Pe- 
ui bing, neither could, nor can, releaſe 


Jof Executors, if they meddted with the Ef- 
ects, and did not pay Debts. Now this 
Power being given to Ordinaries, is the 

Y G 3 Reaton 


Debts, nor have any Action, tho? Actions lay 
pgainſt them or their Committees, by Name 
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the Power of the Ordinary is executed when 
the Will is proved, and the Ordinary hath 


before the Ordinary is void; when he has 


and the Ordinary has no Power to take the 


any Intereſt or Title either to Choſe in Ace- 


Refuſal, in ſuch Caſe. 


Rep. 263. 


Jura Eccleſiaſtica. 
Reaſon that when ſome Executors refuſe to 
act, and one or more of the Executors na- 
med prove the Will, ſtill they who refuſed 
to act, may act notwithſtanding, becauſe 


not Power to take the Refuſal of any one or 
more of the Executors to prove the Will. 
Stat. 31 E. 3. c. 11. 9 Co. 37, &c. 

2. But Renunciation of an Executorſhip 


proved the Will his Authority is executed, 


Refuſal of any of the Executors who pro- 
ved the ſame; but the ſame is an abſolute 
nude and void Act. The Executors have 
their Title by the Teſtament, and not by 
the Probate. And the Probate of one Exe- 
cutor, where ſeveral, by the Allowance of 
the Common Law, ſhall enable all the Ex- 
ecutors, though never ſo many, to ſue; fo 
that it is not the Probate which gives them 


icq, or Poſſeſſion; for they have their Ti- 
tle and Intereſt by the Teſtament, and not 
by the Probate; ſo the Eccleſiaſtical Judge 
has no Power to take a Renunciation, or 
The Probate is no- 
thing but a Confirmation and Allowance of 
what the Teſtator hath done. 9 Co. 38, 40, 
41. Ao. 273. Go. 311. Ow. 44. 2 Bro. 
and Go. 58. Plow. Com. 280. 5 Co: 28. 
Dy. 2 Mod. 150, Het. J), 103. Hit. 
30, 326. 2 Keb. 337. Raym. 405. «ty. 
228, 346. 2 Show. 293. Comb. 46, 179, 
185. 3 Keb. 344. 2 Mod. Caſes go. 2 Ro. 
1 Kev. 567, 2 Keb. 610. 1 Nr 
206. 


„ „ , ak -, 
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WW 5. Hard. 111. Tho. Fo. 72. Trials per 
WP 4is 13, 331, Sc. 309, 326. 3 


10. Mt.. 


1. What are. 


1. T Ands, purchaſed in Truſt, decreed 


ip Aſſets to ſatisfy Judgment Creditors. 
28 2 Rep. Chan. 143, 62, 157. 3 Vol. 3. 26, 88, 
d, 217 to 222. Eg. Abr. 242, 275. 1 Ch. Ca- 


ſes 24, 128. TE 
2. Lands deviſed to pay Debts are Aſſets 


» þ.* 1 

te in Equity. 3 Rep. Ch. 222, 23, 56, 78, 83, 
ve 85. 1 Vol. 222, 223, Gilb. 2, 3, 106, 122. 
Yy Eq. Abr. 310. 


3. But Lands deviſed to be ſold are not 


the Deceaſed, by the Stat. 21 HJ. 8. c. 5. 


x- 
ſo ot cognifable in Court Chriſtian. i 
4. For Aſſets, by Deſcent, in the Hands 


of the Heir, ſee 1 Vern. 172, 410, 4117. 
5. Upon a Bill ii Scac. the Court held 
clearly, That if Lands were deviſed to be 
[old by the Executors for the Payment of 


therefrom ſhould be Aſſets in the Executor's 


O- 
of Hands. Hard. 405. Paſ. 17 Car. 2. Burwel 
* ver. Curraut. Vide 1 Chan. Caf, 14. Nelſon 


313, 1 Chan. Caf. 128. Pre. Ch. 39, 52, 
58, 127, 136, 232, 286 

6. An Advowſon real Aſſets in Equity ta 
pay Judgment, Bond, and Simple-Contract 
Creditors. See Caſes Tonge and Beckets 


con. Robinfon, before Houſe of Lords. 23 


Aarch 1130, . 
G4 Vide 


to be any Part of the Goods or Chattels of 


the Teſtator's Debts, the Money ariſing 


— — — = 


| 


or, 104, 432. 2 Fern. 134, 764, 188, 18g, 
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Vide plus 1 Fern. 45, 482, 453, 460, 46. 
2 Vol. 104, 341,357, 188, 189. 2 Rep. Ch. 
152, 160. 3 Mod. 45. 1 Vern. 234, 282, 
172, 419, 471, 28, 29, 63, 69, 99, Too, 


341; 


8. How to be marſhalled. 


1. Upon a ſpecial Report the Queſtion 
was, in what Place a Debt decreed ſhould 
take Place, in Relation to other Debts, in 
Point of Priority, and ordered a Decree 
ſhould precede Bonds, and take Place next 
to Judgments, and the Caſe of Parker and 

waoͤ⸗ ã a cited, where this was reſolved. 
It was objected, that on Debt upon Bond, 
at Law, the Executor could nat defend 
himſelf by pleading he had no Aſſets ul: 
what would ſatisfy the Decree ; it was an- 
ſwered he might defend himſelf by Bill here 
in this Court, which would take Care to 
protect him therein. 1 Perm. 143. 

2. After a Suit commenced here, an Exe. 
cutor ſhall not be allowed any Payment 
made voluntarily without Suit, and a Judg- iſ 


ment confeſſed by an Executor, pending a Suit 
| here, ſhall not be allowed. 1 Vern. 369. 


11. Accounts. 
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282 11. Accounts. 

loo | 

1 99 1. Whether of Eccleſiaſtical Cognizance. 


DAS. 3 Geo. 2. B. R. Hatton and Hatton. 
P The Court ſaid, that they would in 
o Caſe ſuffer the Eccleſiaſtical Court to call 


ſtion 
ould 
S, in 
>cree 
next 
and 
Ived, 
ond, 
fend 
ultra 
an- 
here 
e ta 


nd before the Statute of Diſtributions they 
ould not have ſuffered it, even in the Caſe 
f an Adminiſtrator, and they ſaid, that 
hat was one chief Occaſion of the Statute, 
s appears by a very long Caſe at the End 
f Raymond's Rep. See 5 Co. de ure Regis 
ccleſiaſtico. 9. 4. | ne 


I. General, 


IN ſome Caſes, Executors may ſue one 


Exe- another, and in others not, in ſome, 
nent Mey muſt ſue in the Eccleſiaſtical Courts, 
udg - nd in others, they have Remedy in the 
Suit emporal Courts. Vide antea Matters cog- 


369 
a. 156. Bra. Tit. Executor, N“ 98, 99, 
04, 32. Tit. Prohibition. 4644 & £9. 


L g. . 37. 


1815. 95 
. How, 


n Executor to account for the Reſiduum, 


12. Suits concerning theſe Matters. 


ſable in the Temporal Courts, Sc. Orph. 


Co. 135. Stat. 2 R. 3. c. 17. Stat. 32 


89 


cutor de ſon Tort, but as Executor Teftament 


Matters teſtamentary, ſee Appeals, &i 


Car. 214. 


2. How, where, and in what Caſe 
in the Temporal. Courts. 


Mich. 9 Geo. 2. B. R. Tucker and Towel 
Ar Law one muſt not be charged as Exe 


& Utt. Voluntatis ; neither is there any Wa 
to charge Executors de ſon Tort in the Eccle 
fiaftical Court; but the Remedy is, for th 
Adminiſtrator de bonis non, to commence hi 
Suit in Equity on the Foot of a Breach « 
Truſt and Fraud. Vide antea where Frau 
or Practice. See this Diviſion ſupra. 


| 3. Appeals in. 


In what Caſes Appeals are to be made i 


alſo 4 Inf. 339. 


. III. Adminiſtrator and Admin 
ftration. 


1. The Ordinary Authority. 
1. Follows bim. 


* ſhop of Ireland, being in Englan 
committed Adminiſtration of the Good 
of one who died Inteſtate within his Dis 
ceſe in Ireland; and adjudged good. Cn 


2. H 


aan niaſteriat Officer of the 
Lau. ; 5 | 


Towel | 

Ex. In Matters of Adminiſtration, the Or- 
men gary is but a miniſterial Officer of the 
Wall», appointed by Statute, to execute the 
Ecce e ſub modo the Directions thereby given 
r the im, and is not at Liberty to grant Ad- 
ce hi iſtration at his Will and Pleaſure, and 
ch hom he pleaſeth, Sc. 9 Cb. 37, c. 


. The Law could never intend to give 
bour and Pain .to the next of Kin to the 
eſtate in getting in and defending the 
eſtate's Eſtate, and for the Ordinary to 
e the Diſpoſal of the Surplus, as was: 

ended by Sir John Bennet, Judge of the 

rogative Court, who finding a Surplu- 
e, would have compelled the Widow and 

miniſtratrix to have diſtributed to the 
Wt of Kin of her Inteſtate, not his Chil. 
n, Oc. Hob. 83. | | 1.x. 


. I be refuſe Adminiftration to whom tb 
ſame is due, how to be puniſhed. wo 


he Ordinary refuſing Adminiſtration to 
om due, lies liable to a Penalty. Cro. 


clay Vilſon and Packman's. Caſe. Dy. 33% 
I pb. Leg. 177. | 1 5 
Dio | 

Crt 


4. Where 
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4. Where he bath the Deceaſed's Effects in 
his Hands. 


1. Ordinaries bound to pay the Debts of 
Inteſtates, as far as Aſſets will extend, as 
Executors ſhould where are Executors ap- 
pointed. Stat. 13 E. 1. cap. 19. Reg. fo. 
141. Fitz. Brief 822. Executor 17. Vet. 
N. B. fo. 61. 

2. If the Ordinary hath Goods in his 
Hands by Sequeſtration of one who dies In- 
teſtate, Debt is brought againſt him ſar un 
Obligation made by the Inteſtate, the Ordi- 
nary may not diſpoſe of any Parcel thereof 
to other Creditors at his Pleaſure, but is ob- 
liged to ſatisfy the firſt Debt on which the 
Action is. Et hoc per Opinionem Fuſtic. in 
Hoſpitio Servient. and this Queſtion was mo- 
ved for the Biſhop of Lincoln. Dyer 232. 4. 

- 3. If a Man be indebted and die Inteſtate, 
or the Executor refuſe to be Executor, ſo | 
that the Goods come to the Ordinary's 
Hands, the Creditors may have Debt againſt 
the Ordinary by Stat. . 2. cap. 19. Fitzb. 
N. B. 120. D. This Statute cum poſt mortem 
alicujus was made in Affirmance of the Com- 
mon Law. 5 Co. 83. 5 ; 

4 The Biſhop cannot give Inteſtate's 
Goods, or releaſe, or give expreſs Authori ' 
ty ſo to do. 8 Co. 135. 7 


2. Hho 
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2. JWho to grant Adini niſtration. 


in 


1. Sede vacante. 


1 Vacationis of an Archbiſhoprick 


If or Biſhoprick, the Dean and Chapter 
5 ſhall commit Adminiſtration. Bro. Ab. Tit. 
1 Adminiſtrator and Adminiſtration, Caſe 46. 


kg 
7 
1 able. | 
7 . p 


ſo deemed. | 


1. One having Goods in ſeveral Counties 
at the Time of his Death, the Adminiſtra- 
tion belongs to the Archbiſhop, Ec. Quere 
if this Word County ſhould not be Dioceſe. 
Bro. Ab. Adminiſtrator and Adminiſtration. 
Gi, 3h. OY . 

2. By Keble, Finneux and Bryan, where 
a Man dies inteſtate having Goods in divers 


mitted by the Metropolitan, and if the Bi- 
ſhop of the Dioceſe where the Party died 
commit Adminiſtration, this is void, and 
that, though the Metropolitan never com- 


uiſtrator and Adminiſtrat;c11, Caſe 48. 


miniſtrations ſnall be granted by the proper 


their ſeveral Dioceſes. 


vx 
. 
* 
4 — 


Q. Vide poſt, whether good, void or void- 


2. IVhere Bona notabilia; and here what 


Dioceſes, the Adminiſtration ſhall be com- 


mitted Adminiſtration. Bro. Ab. Tit. Admi- 


3. If a Man dies Inteſtate having Bona 
notabilia in England and Ireland, ſeveral Ad- 


| Archbiſhops, for the reſpective Goods in 


as the Caſe falleth out; otherwiſe the Bi. 


6 A | : 
biſhop of Canterbury ſhall prove the Will, or 
grant Adminiſtration, as the Caſe may re. 


Leg. 144, 145. 


by the Archbiſhop of Canterbury. Cro. Eliz, 
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4. If the Party dead had at the Time of 
his? Death Bona notabilia in divers Dioceſe, 8 
then. the Archbiſhop of the Province where 1 
he died is to have the Prabate of the Will, 4 J 4 
and to grant the Adminiſtration of his Good Wl 


hop of the Dioceſe where he died is to do it, 
Lord Bacor's Uſe of the Law 68. But if Bona 
votabilia be in both Provinces ; then the Arch. 


quire. 8 Co. 135. Cro. Eliz. 472. Hugh 
Abr. Adminiſtrator. Lit. Sect. 69. Plou. i 
Com. 281. Bro. Tit. Executor 129, &c. Orgb. ll 


5. Where the Perſonal Eſtate lies in both 
Provinces, Adminiſtration muſt be granted 


3. Dy. gag. 
we” K Ex Man dies on a Journey, Goods 
with him ſhall not make Bona notabilia. 

7, If a Man leaves Bona notabilia in ſeve- 
ral Dioceſes of the ſame Province, there 


muſt be a Prerogative Adminiſtration. If 


one leaves Bona notabilia in two Dioceſes of 
the Province of Canterbury, and in two Dio- 
ceſes of the Province of York, there muſk be 
two Prerogative Adminiſtrations ; but if he 
leaves Bona nctabilia in one Dioceſe of Can- 
terbury and in one Dioceſe of Tork, then the 
Adminiſtration muſt be in both Dioceſes. 
Salk. Adminiſtrator, Quære and vide antea 
Caſe 4. etiam 8 Co. 135, &c. | 

8. Upon a Bill in Equity the Caſe was, 
that Sir Edward H#ittington died poſſeſſed of 


a Perſonal Eſtate in both Provinces, and his 


Will was proved in the Prerogative Coun 
PE ae ans 


>; e 
1 
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f Canterbury, and upon a Suit there for a 


e of | 
ſes; Megacy, there was an Appeal after Sentence, 
cre nd after that, Adminiſtration was granted 
i r bis Goods within the Province of Tork, 
00 om which there was an Appeal; and pend- 
Bi. theſe Appeals, the preſent Bill was 
it. rought in the Exchequer Equity, to diſco- 


-er the Perſonal Eſtate of the Inteſtare, 
nd an Agreement to have Adminiſtration ; 
o which the Defendant pleaded the Admi- 
iſtration granted of the Goods within the 
province of Tork, and concluded generally, 


1 
4 vhether he ought to make Anſwer to any 


. 

ph, he Matters contained in the Bill, in any 
cher Manner. Et per Curiam clearly, where 

th bs here are Bona notabilia in both Provinces, 

ed Where muſt be ſeveral Adminiſtrations; ſo is + 


z. 3 H. 6. and Adminiſtration granted in one 
Province is void as to the Goods in another; 

ecauſe there are diſtinct ſupreme Juriſdic- 

ions; and they held the Plea good, as to 

hoſe Goods: And that the Appeal, if Appeal, it's 

drought within fiſteen Days, ſuſpended the Effect. 

ormer Sentences, and they were clearly of 

Opinion, that the Concluſion extended to 

Snake ic a Plea to the whole Bill, though 

hc Matter of the Plea was ſpecial; and 

herefore, that as to what was not contained 

n the Plea, the Defendants ought to an- 

wer; and ſo it was awarded. Herd. 216. 

What to be deemed Bona notabilia, Gc. 

ide Orp. Leg. 69, 71, Sc. 4 Inſt. 74. 

Dy. 58, 305. Perkins 489. Ro. Ab. og. 

Leon. 211. 1 Sid. 199. Co. Eliz. 718, 

19. 5 Co. 29, 30. 8 C. 135.4. 3 Rep. 

bag. 71. 1 Pe. Mill. 43. : 5 


3. I here 
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3. Where Cuſtom or Preſcription. 


Certain Lordſhips or Seigniories have, by 

Preſcription, the Probate of Teſtamenis 

within their peculiar Limits. Ds. & Stud, 
Lib. 2. cap. 28. . hp 


4. Whether it may be, and wherefore, and 4 
bow delayed. ©, A 


1. Whilſt an Executorſhip is under Liti- 
gation the Ordinary cannot commit Admini. 
ſtration. Orph. Leg. 64. 6 

2. Mich. 7 Geo. 2. Banco Regis. Anonymus 

Mr. Strange moved for a Mandamus to be 
directed to the Judge of the Eccleſiaſtical 
Court, requiring him to grant Adminiſtra- 
tion to the Reſiduary Legateg-the Execu- 
tor having renounced; the Will, he ſaid, 

was of one Mr. Kinaſton, who left two Sons, 
one of which he had made Reſiduary Lega- 
tee, and the Judge of the Eccleſiaſtical 
Court has refuſed granting Adminiſtration, 
till he has had a Return made to a Commil- 
ſion of Appraiſement, which he has iſſued 
forth: In the Caſe of Lord Londonderry's 
Will. Hill. 3. of the preſent Reign, the 
Eccleſiaſtical Court refuſed to grant Pro- 
bare, till ſuch Commiſſion returned, and 
there the Court ruled ſuch Commiſſion to be 
illegal, and granted the Aſandamus ſans Rule 
to ſhew Cauſe; he ſaid, he remembered 
lately, before the Court of Delegates, the 
Ciyilians on all Hands agreed, that the 
1 _ . Courſe 
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Courſe of their Courts is conſtantly to grant 


\ dminiſtration to the Reſiduary Legatee, 
chere the Executors renounce, and he ſub- 
Wnitted it, that the Mandamus was equally 
W-caſonable in the preſent Caſe. But the 
Court thought that the preſent Cafe much 
WL fcred from that cited; in the Caſe cited 
he Party had a Right by the Common 
aw, to have the Probate; and therefore 
t was proper for the Court to grant their 
ſandamus, that the Common Law Right 
ould be executed: Bur in the preſent Cafe, 
at moſt, has only a Right to Adminiſtra- 
ion, by the Rules of the Eccleſiaſtical 


Court; and therefore it was not proper that 


his Court ſhould interfere, by granting a 
landamus ; however a Rule was made to 
ew Cauſe; and Dr. Straughan, coming 
ow to ſhew Cauſe, ſaid, that the granting 
Commiſſions of Appraiſement, in theſe 
aſes, is agreeable to the Courſe of the Ec- 


leſiaſtical Courts, but as ſoon as the Com- 


iſſion was returned, . Adminiſtration with 


he Will annexed would be undoubtedly 


pranted, The Commiſſion, he ſaid, in the 


preſent Caſe, was a Commiſſion of Inſpec- 
ion, as well as Appraiſement, in order to 


nſpect the Papers of the Deceaſed, and 
ikewiſe that the Perſonal Eſtate may be ap- 
praiſed and inventoried. My Lord Chief 
WI uſtice ſaid, in theſe Caſes of Adminiſtra- 
ion, the Court would not interfere by 
granting their Mandamus, but where the 
Party applying for Adminiſtration is inti- 
led to it by ſome Act of Parliament; or 
here the Eccleſiaſtical Judge is unreaſon- 


ably dilatory in his Proceedings; which his 
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98 Jura Eccleſiaſtica. 
Lordſhip did not think was any Ways the 
; preſent Cafe, and accordingly the Rule wa 
ditcharged. Mich. 7 Geo. 2. Banco Regis, 

The Earl of Suffolk's Caſe. 

„ 3. This was upon a Rule to ſhew Cauſe, 
| \why a Mandamus ſhould not be directed to 
Dr. Bet ſcorth, Judge of the Prerogative 
Court, requiring him to grant Adminiſtrz. 
tion of the Good>-of the late Earl of Syf- 
folk, to the preſent Earl, the Counteſ 
Dowager having renounced ; Dr. Henchman 
ſaid, the State of the Fact was, That 17 04, 
| laſt, being ſoon after the Death of the late 
Earl, a Caveat was entered by his Creditors, 
on the ſecond of November laſt the Counteſs 
Dowager executed a Deed, thereby renoun- 
cing all Right and Title to the Adminiſtta. 
tion: Her Proctor produced this Renuncia- 
tion before the Officer, and he admitted it; 
whereupon the Creditors withdrew their Ct- 
vcat. On the 13 Novemb. Complaint was 
made to Dr. Bet/worth, that the Renuncis- 
tion ought to have been on Oath ; and that 
the Caveat therefore was withdrawn upon 
Surprize. Whereupon the Docter ordered, 
that the Counteſs either exhibit an Inven- 
tory, or declare upon Oath, that ſhe had 
not intermeddled with the Effects, befor 
the Renunciation ſhould be admitted; and 
that when ſhe had ſo done, and not befort, 
Adminiſtration ſhould be granted to the nos 
Earl. Upon this State of the Caſe the 
Doctor ſubmitted it, that the Proceeding 
below, were very regular; and therefore tit 
Rule ought to be diſcharged. To which) 
Lord Chief Juſtice ſaid, he did agree thi 
the Eccleſiaſtical Judge had a Power * 
2 5 
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5 offer who prays Adminiſtration ; and there- 
fore his Lordſhip ſaid, a Caveat was very 
. proper for that Purpoſe; however he ſaid 
further, he did not know, in the preſent 
Caſe, the Judge of the Eccleſiaſtical Court 


tra- Dowager to deliver in ſuch an Inventory, or 
9 to make ſuch an Oath; and therefore his 
teſs Lordſhip ſaid it was, that he could not think 
man that the Adminiſtration could be delayed to 


damus ought to go: The reſt of the Judges 
concurring with his Lordſhip, Rule was per 
tout le Cure for the Mandamus to go. Page 


hun. 
ſtra- Juſt. ſaid, in Caſe where there is a Will, 
ICia- he agreed that a Renunciation of the Exe- 
| it; cutor is neceſſary, becauſe he hath ſome- 
(a- thing in him before Probate, but the Wi- 


dow or next Kin have nothing in them be- 


cia 

that therefore in ſuch Caſe he could not think 
pon a Renunciation was reaſonable. . Probyn Juſt. 
red, (now Chief Baron) ſaid, that Dr. Betſworth 
ven. himſelf has ordered, that in Caſe the Coun- 
had teſs renounces, the Adminiſtration ſhall te 
efore granted to the preſent Ear]; therefore he 


ſaid, now the Mandamus is proper to direct 
that the Adminiſtration ſhall be granted ro 
the preſent Ear] by Name; otherwiſe it 


ding Mandamus, that it ought to have been ge- 
e tie neral. Lee Juſt. (now Lord Ch. Juſt.) ſaid, 
ho that he thought it very proper that Dr. Ber/- 
tha 207th ſhould make a Return to this Writ; 


accordin2ly the Rule was made abſolute. 
H 2 5. Me- 


7 ject to the Security which any Perſon ſhall 


had any Method of compelling the Countefs 


be granted till that Time; for which Reaſon 
his Lordſhip declared, he thought the Man- 


fore Letters of Adminiſtration granted; and. 


might properly have been excepted to the 
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5. Whether Admiuiſtration be good, void, 
or only voidable. : 7705 
1. Adminiſtration granted by the Arch. 
biſhop, or the Guardian of the Spiritualtics 
ede Vacante, tho' there are not Bona notabi. 
lia, is only voidable, and if the inferior Or- 
dinary grant Adminiſtration before the for- 
mer by the Archbiſhop, Cc. are revoked, 
tuch ſecond Adminiſtration is void; for to 
allow of ſuch ſecond Adminiſtration, before 
the former revoked, would breed Confuſion, 
nay, though the former Adminiſtration is 
revoked, yet is not the ſecond made better, 
Quia quod in initio non valet, tractu Temporis 
uon confoaleſcit. 8 Co. 135. | 
2. As the Ordinary cannot himſelf give 
the Inteftate's Goods, neither releaſe Debts 
due thereto, Ec. ſo it is he cannot give ex- 
preſs Authority to another ſo to do. 8 ©. 
135. For this would be to allow the Ordinary 
y himſelf or bis Agent, to do a tortions Aft; 
' ewhereas all Wrong and Injury is odious it 
Law. T TT EW 
3. It was adjudged between Vere and 7ef- 
feries, if the Metropolitan grant Admini- 
ſtration where the Inteſtate hath not Bous 
uotabilia in divers Dioceſes, this is voidable 
but not void; but it was held clearly, that 
if the Biſhop of a Dioceſe grant Adminiſtra- 
tion which belongeth to the Metropolitan, 
it is abſolutely void. Ao. 145. pl. 228. 
4. Metropolitan, upon Suppoſal of Bow 
notabilia, where in Reality there is none, 
grants Letters of Adminiſtration; 1 152 
f | dmi- 


Jura Eccleſiaſtica, 
Id miniſtration is not void, but voidable 


| 2M he Dioceſes in his Province; but if the Or- 
0 dinary of an Inferior Dioceſe commit Ad- 
gniniſtration, where are Bona notabilia; be- 
cauſe he hath no Juriſdiction, in ſuch Cale, 


ceive the Law to be with Lord Coke and Ser- 
eant Moore. | | 


6. Adminiſtration Bonds. 
1. Muft be as the Statute direTs. 
1. In the Prerogative Court, Sir Fohn 


had taken Bond of one Slawney, on grant- 
ing Adminiſtration, on the Conditions uſual 
there, one whereof is, That the Admini- 


Goods, after the Debts and Legacies paid, 
according to the Direction of that Courr ; 
whereupon the Inteſtate having left a Wife, 
to whom Adminiſtration was committed, 
this Judge now found a Surpluſage in her 
Hands, and ſentenced ſhe ſhquld give cer- 
tain Portions to certain of the Kindred of 
her,, Husband, being not his Children ; 
whereupon ſhe prayed a Prohibition, and 
the Court was clear of Opinion, That 
whereas the Statute 21 H. 8. appoints the 


the Ordinary ſhall rake Sureries for the Ad- 
= ED, 


on! ; becauſe he hath Juriſdiction over all 


; it is abſolutely null and void. 5 Co 29. 6b. 
Cr. Ez. ſays Adminiſtration is abſolutely 
void in both Caſes; tamen Qnere ; for I con- 


Bennet, the Judge, according to the Cuſtom, 


ſtrator ſhall diſpoſe the Surpluſage of the 


Adminiſtration to be granted, &c. and that 


miniſtration of the Goods of the dead, that 
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he may not impoſe any other or further 
Condition upon the Bond; and though he 
uill pretend that the true Adminiſtration 
mentioned in the Statute is to be extended, 
as well to the Diſpoſition of the Surpluſages, 
as to Debts and Legacies; yet that is not 
under their Judgment; for they muſt take 


their Bonds according to the Law, and f 


when it is ſued, the Meaning and Expoſition 
of the Statute, and the Obligation and Con- 
dition are to be judged by the Courts of 
Common Law. And if a Man obſerve well 
the Statute, he ſhall perceive that by pre- 
ferring the Wife and Children to the Admi- 
niſtration, the Stature imitates the Mind of 


the Inteſtate to prefer them, that it is likely 


he would have preferred, if he had made a 
Will, which muſt be by giving the Profit of 
the Eſtate to them, and not Labour and 


Dolour, in ſuing and being ſued, to- bring 


in and defend the Eſtate, and then, after 


all, to give this vaſt Power to the Ordinary 


to give the Sprpluſage where he will. To 
which Opinion and Reaſon the reſt of the 
Judges did incline ; but yet the Cauſe, with 
the Conſent 5f Sir John Bennet himſelf, was 
referred to the Order of Serjeant Harris 
and Hilton, who were of Counſel for the 
Prohibition. Hob. 83. vide 250. alſo Thorpe's 
Readings in Gray's Inn, in Auguſt Anno 1641. 
ſur le Statute 31 E. 3. vide Pal. 5a. 


5. To whom Adminiſtration to be granted, 


and with what Caution. 


It is provided. by the Statute 31. E. 3. 


That when one dies Inteſtate, the N 
| a 
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mall make Deputies of the vext of Kin, and 
trueſt Friend to the Inteſtate, to Adminiſter 
his Goods and Effects, who ſhall bring Acti- 

ons, Sc. and his Refuſal thus to grant 
= Adminiſtration, is a Contempt to the King, 
and Injury to the Party; fo that he is not 


at Liberty to grant Adminiſtration at his 
Will and Pleaſure, and to whom he pleaſes, 
for he is but, as J take it, a Miniſterial Offi- 
cer of the Law, created thereby, quo.d 


hoc, and appointed to execute the fame ſub 
modo the directious thereby given bim. 9 C. 


375 Se- 


2. By the Statute 21 lt 8. cp. $5. Bi- 
ſhops are impowered to grant Adminiſtration 
to the Wife, or next of Blood to the Inte- 


ſtate, and by the ſame Statute where divers 
demand Adminiſtration, being of equal De- 
gree, there indeed the Ordinary hath his 


Election to accept any one or more of 
them ſo equally intitled 9 Co. 37, Sc. But 


T conceive he may not, under any Notion or 


Pretence of his own, by Colour of the Words, 


Trueſt friend of the Inteſtate, mentioned in 
the Statute, wave the next of Kin in Favour 
of any other; for theſe Wards being general 
and uncertain, and the next of Kin certain, 
who is the trueſt Friend, mnſt be by Conſtruc- 
tron on the Statute, and what was the Meaning 
of the Makers of the Statute, and that is not 
a Matter within their Province to determine; 


the Confirution of Ads of Parliament, tho” 
concerning Eccleſiaſtical Matters, nay, Lccle- 
ſtaſtical Perſons and their Turiſdictiuon itſelf, 
belonging to Temporal Authority to 7 — and 


not to theſe Leſſer and Subordinate Fudges. 
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3. If an Adminiſtration be granted to 
| Couſin of the half Blood, and hereupon x 
Suit is by another, who pretends himſelf a 
Couſin of the ;ntire Blood, where his Father 
was a Baſtard by our Law, and an Appeal 
1 5 is to the Audience, and there they intend to 
| | repeal the firſt Adminiſtration, and to grant 
it to the Son of the Baſtard according to 
| the Eccleſiaſtical Law, a Prohibition lies; 
| becauſe the Statute is to be interpreted ac- 
b cording to our Law. Hil. 22 Fa. Banco 
Regis, Prohibition granted. R. Abr. Pro- 
hibition 303. Caſe 28. | EL 
4. If an Adminiſtration be granted to the 
next of . Blood, and thereupon an Appeal is 
ſued to the Delegates, and there they in- 
tend to revoke the Sentence, and to grant it 
to another, not ſo near of Blood by our 
Lau, but is by the Eccleſiaſtical Law, a 
Prohibition lies, becauſe it being ordained by 
Statute ought to be interpreted according to 
our Law, Aſich. 21 Fac. B. R. Wingate and 
Fitch, and a Prohibition ; becauſe Admini- 
ſtration was granted to a Brother of the 
Half Blood, and on Appeal to the Delegates 
they were inclined to repeal it, and to grant 
it to the Brother of the Whole Blood, and 
the Prohibition was granted to try their 
Law upon it, by our Law. Ra. Abr. Pro- 

bibit on 303. Caſe 27. 

5. Carolus, Duke of S1ffo/k, had Iſſue a 
Son by one Venter, and a Daughter by 
another, and deviſed Goods to the Son and 
died, and after the Son died Inteſtate with- 
out Wife or Iſſue, and the Mother of the 
gon, who was of the ſccond Venter (for 
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| the Daughter was of the firſt Venter) ad- 
miniſtred by the Starute 21 H. 8. which is, 
| chat Adminiſtration ſhall be commitred ro 
the next of Kin of The Inteſtate ; and upon 
Grand Argument in the Spiritual Court, 
gam per Legis peritos Regni, quam peritos 
| Legis Civifis, the Adminiſtration was revo- 
| ked ; & fic Vide, That Adminiſtration might 
be revoked, & ſic ſuit ſimiliter in Caſu inter 
"Brown and Shelton, de bonis Willi. Rawlins 
Clerici, which was committed to Sir Humphry 
Brown, who had married the Siſter of Rau- 
Jins, and after came to V. Shelton and 7. 
Shelton, the Sons of Sir Humphrys Lady by 
a former Husband, and reverſed the firſt 
Adminiſtration, and obtained Adminiſtra- 
tion to be granted to them. uod nota, & in 
Caſu ſupra, the ſaid Duke had Iflue Frau- 
ces, by the French Queen, and after the 
Death of that Queen, he married Lord Mil- 
loughby's Daughter, and had Iſſue by her 
Henry, and died, and then Henry died, 
without either Wife, or Iſſue, and his Mo- 
ther Adminiſtred ; and after the ſaid Frances, 
Lady to the Marquis of Dorſet, ſued and 
reverſed the Adminiſtration, and obtained 
Adminiſtration to be granted to herſelf; 
though ſhe was bur Siſter of the half Blood 
to the ſaid Henry; for that ſhe is the next 
of Kin to the ſaid Henry, he having no 
Children; for the Mother is not next of 
Kin to her own Son in reſpect to this Point, 
as the Law then ſtood ; for it ought to de- 
ſcend, and not aſcend by the Law of Eng- 
land, or by the Civil Law, and the Children 
are de ſauguine Patris & Matris, ſed m 
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& mater non ſunt de ſanguine puerorum ; and 


by Iſidore, Pater S Mater, & puer ſunt Una 


Caro; and therefore no Degree is between 


them, otherwiſe it is between Brother and 


. Siſter, and the half Blood is no Impediment 


as to Goods. Bro. Abr. Adminiſtrator, 


C. 47. and Vide Caſum De Propinquioribus 


Heredibus de ſanguine puerorum. 30 E. 3. 
Lib. Af. p. 47. Fitz. Devi ſe 14. plus de Admi- 
uiſtratoribus, Title Adminiſtration in Fitzher- 
bert & in ftatut. Tit. Adminiſtrators, 

6. In Canc. 1. May 1740. Havers and 
Havers. LY, 

The Caſe was, one Matthew Havers died, 
having firſt made his laſt Will and Teſta- 
ment, and thereby bequeathed to Aune his 
Wife, the Reſidue of his perſonal Eſtate 
making his {aid Wife his Executrix. Some- 


time after the Wife died, leaving behind her 
her Infant Daughter and only child of that 
.Marriage; hereupon the Grandmother of 


the Infant, as her next of Kin, was ap- 


pointed her Guardian, and the Surrogate 


granted. Adminiſtration durante minoritate 
the Infant to the Grandmother, who was 


but in very neceſſitous Circumſtances: Anne, 


the Infant, was intitled to a Perſonal 
Eſtate of 6001. Value, beſides the Arrears 
of Rent of a real Eſtate. The Grandmo- 
ther found Security, who entered into an. 
Adminiſtration Bond in the Penalty of 2000. 


conditioned for duly Adminiſtering the 
Eſtate of her Inteſtate. Sometime after 
this Adminiſtration was compleated, ſhe 
found Means to give a further Security of 
600. to the ſame Purpoſe, and ſometime 


after 
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niniſtration de bonis non of the Father; and 
aving theſe ſeveral Adminiſtrations com- 
itted to her, ſhe brought ſeveral Actions at 
aso, in order to get in what was owing to 


upon a Bill was brought by the Prochein 


fendants in the Actions at Law, againſt the 
Grandmother, praying an Injunction to ſtay 
her Proceedings on thoſe Actions, and that 
ſhe might be compelled to bring into Court 
for ſafe Cuſtody all Money of the Infant's, 
which ſhe had got into her Hands, To this 
Bill was an Affidavit annexed of the Truth 
of the Allegation. The Defendant put in 
her Anſwer, and the Attorney General now 


and Perſonal Eſtate, and ſhewed Cauſe why 


Chancellor ſaid, That he neither liked the 
Manner of the Bill, nor the Defence. which 
had been made againſt it. Tis an odd 
thing for Debtors to make themſelves Plain- 
tiffs in a Cauſe under Pretence of taking 
Care of the Eſtate, and to pray an Injunction 
to ſtay the Proceedings in Actions com- 
menced againſt themſejves, nor did he like 
the Defence which had been made to this 
Bill, That a Woman, who was under ne- 


keeping the Poſſeſſion of an Infant's Eſtate, 
She appears to be very poor, and on that 
Account, was very unfit ro have been truſted 


niſtration during the Minority of the In- 
fant; it is therefore incumbent on this Court 


fter this, ſhe alſo took out Letters of Ad- 


the Eſtate of the Father and Mother; where= 


Amy of the Infant, and ſeveral of the De- 


moved for a-Receiver of the Infant's Real 


the Injunction ſhould not be diſſolved. Lord 


ceſſitous Circumſtances, ſhould infiſt upon 


by the Eccleſiaſtical Court with the Admi- 


to 
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to take Care of the Infant's Intereſt. It has 


been ſaid, that the preſent Bill is not pro- 


per; becauſe the Eccleſiaſtical Court has the 
ſole Right of determining concerning the 
Fitneſs, to whom Adminiſtration is to be 
ranted ; but it by no Means follows from 


_ thence, that the Nature of the preſent Bill 


is not a proper one for this Court to re- 
lieve in; and where it ſees Reaſon to think 
that there will be a Miſapplication of the 
Effects of the Inteſtate, and an Abuſe and 
Waſting, to the Prejudice of an Infant, by 


a limited Adminiſtrator who is only a Truſtee 
for the Infant; it is incumbent on this Court 


to take Care that the Infant be not preju- 
diced ; and in ſuch Caſe, if they ſee the 
Exerciſe of a Juriſdiction by the Surrogate 
ro the _ Prejudice, this Court will in- 

e Adminiſtration during the 


his Lordſhip ſaid, had been granted in the 
moſt careleſs, flovenly, and ſcandalous Man- 


ner that he ever ſaw; this is an Adminiſtra- 


tion which the Grandmother had not any 
Right to, and that was a Circumſtance, 
which his Lordſhip ſaid he thought was of 
conſiderable Weight in the preſent Caſe; 
it was therefore incumbent upon the Surro- 
gate to have taken Care, that this Admini- 


ftration ſhould have been granted to a re- 


ſponſible Perſon; at the Time of granting 
this Adminiſtration Security is only taken in 
the Sum of 200. and under this Adimini- 


| tration, the Grandmother was in Hopes of 


poſſeſſing herſelf of the whole Eſtate of the 

Infant; and as to what is ſaid of her being 

Adminiſtratrix de bouts non to the rs 
; an 


N 


Jura Eccleſiaſtica. 


Wand under that Pretence juſtifying the Acti- 
ons ſhe has brought, in order to get in the 


P rſtate of the Father, his Lordſhip ſaid, the 
e obtaining that Adminiſtration was only an 
= WA frer-thought, in order to ſubſtantiate the 

Proceedings in thoſe Actions. The Infant 


is intitled to a Perſonal Eſtate of the Value 
of 600/. beſides the Arrears of Rent of a 
Real Eſtate ; and yet ſo little Care has been 
taken of her Intereſt, as to grant Admini- 
ſtration, during her Minority, to an Alms- 


This Negligence of taking ſo ſmall a Security 
has been endeavoured however to be ſup- 
plyed by taking of another Bond. in a larger 
Sum ; but by the taking of the firſt Bond, 
and the granting Adminiſtration upon it, 
the Surrogate had done his Office; and 


what Authority he had to take this ſecond 
Security; for theſe Reaſons his Lordſhip 
ſaid, he would direct that a Receiver ſhould 
be appointed, both of the Real and Perſonal 


would direct further, that the Maſter ſhould 
ſee what Securities were proper to be called 
in, and that the Receiver ſhould put ſuch 
Securities in Suit, and ſaid, he would direct 
further, that the Receiver. ſhould carry on, 
in the Name of the Adminiſtratrix, the Suits 
which are already begun, and ſhould com- 


the Adminiſtratrix as far as ſhe has proceeded 
in theſe Suits. However, his Lordſhip ſaid, 
That the Cauſe for the continuance of the 


accord- 


Woman, with the Security only of 200 l. 


therefore his Lordſhip ſaid, he did not ſee 


Eſtate of the Infant; his Lordſhip ſaid, he 


mence any other Suits in her Name, indem- 
nifying her, and that Coſts ſnould be taxed 


Injunction ſhould be diſallowed, and ordered 
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* accordingly. Vide etiam Caſe Devals 250 . 


Peacock in Canc. 8. of the ſame Month vith 


the preſent Caſe to like effect. 


7. Per Holt Ch. J. In the Vacation Tim: 


one may reſort to the Chancery, and upon 
a Suggeſtion, That the Spiritual Court ha 


proceeded to grant Adminiſtration to z 

wrong Perſon, may have a Prohibition on 
of that Court returnable B. R. or C B. 1 1 
Peere Will. 42. Vide 476. . 


3. Adminiſtrator. 
£320: Apo, aud what, bed is. 


Dminiſtrator is be who hath the Good 

of one dying Inteſtate committed to 

him by the Ordinary, and is accountable for 

the ſame; and for and againſt him Actions 

lie, as for and againſt an Executor; and he is 

liable to the Value of the Aſſets come to 

his Hands, but not further, unleſs in Caſes 

of falſe Plea,” and Devaſtation. Adminiſtra- 

trix is ſhe, who hath ſuch Goods committed 
to her as aforeſaid. 

2. Letters ad Colligendum Bona Defi indi 
ad Uſum Epiſcopi is not Adminiſtration. 
Bro. Abr. Adminiſtrator 49. 50 be to whon 
n. no Admiuiſtrator. | 


2. General to. 


Granting Adminiſtration was Originally 
Temporal, and came to Church-Men by the 
Indulgence of Princes, Sc. 1 Len. 307; Dav. 
— | | 3. M ben 


3. When the Goods of the Inteftate are ſaid + 
to be in the Adminiſtrator. 3 


1. After the Ordinary hath granted Ad- 
viniſtration, the Goods are in the Admini- 
Wtrator, and the Ordinary hath nothing 
Wnore to do therewith. Cro. Car. 29, 202. 
. 228. Hob. 83, 191. Mo. 864. 

2. By the Statute 31 E. 3. Adminiſtra- 
We ors have as abſolute a Property as Execu- 
ors; They ſhall recover Debts, ſhall bring 
Actions, of Debt, Covenant, Caſe, and all 
Wother Actions as Executors may; they ſhall 
WA nſwer to Actions in the ſame Manner as 
WE xccutors, and ſhall. be charged by the Name 
ef Adminiſtrator. 9 Co. 37, Ec. 5 


4. He is not compellable in the Spiritual 
| Court to diſtribute, or account. a 


1. Tho' Granting Adminiſtration is in the 
Eccleſiaſtical Court, yet Diſtribution does 
more properly belong to Chancery. Pre. Ch. 
112, 1 Lev. 233. | 

2. Diſtributions are, according to the Sta- 
tute of Diſtributions of Inteſtates Eſtates, 
made in Chancery as wel! as in the Eccleſia- 
ſtical Courts, 2 Rep. Cha 33. and the 
ſame Rep. jo. 371, £9. Sec the Statute of 
Diſtriburions explained. = 

3. Upon long and ſolemn Arguments and 
Hearing the Civilians at large, it, was re- 
ſolved that the Eccleſiaſtical Court could not 
oblige an Adminiſtrator to diſtribute, _ 

I 2 that 


112 


Purpoſes were void per tout Je Ciir.. 1 Ley, 


committed Adminiſtration, Sc. and took 2 


| Tnteſtate's Widow, for an Account. and Di- 


J. The Spiritual Court cannot compel 


that Bonds or Obligations taken for Cuch 
233. 1 3 ” va TIS 1 
4. Wood died Inteſtate, and the Ordinary 


Bond from the Adminiſtratrix to account, 
and to diſtribute, E9c. the Brethren of the 
Inteſtate ſued the Adminiſtratrix, being the 


tribution, the Inteſtate dying without Iſſue, 
Prohibition granted. Palin 527, Vide Hob. 
. | My as 

F. This Bill is againſt an Adminiſtrator 


and others to have Diſtribution of the In- 


teſtate's Eſtate according to the late Statute 
of Diſt:ibutions, which Statute rhe Defen- 
dant pleaded, and that by the Statute the 
Ordinary is made Judge, and is appointed 
to take Security; and therefore the Plaintiff 
ought to ſue there. The. Lord Chancellor 
over-ruled the Plea, and ordered the Defen- 


dants ſhould anſwer. 2 Ch. Ca. 95. 2Ven, 


362. | | 
6. By Lord Ch. Juſt. If the Spiritual 


Court, ſince the Statute of Diſtributions, 
hall attempt a Diſtribution contrary to the 


Rules of the Common Law, we will Pro- 
hibit them; for by the Statute, they ate 
reſtrained to the Rules allowed amongſt us 
1 P. Will. 49. 1 


Diſtributions, becauſe they cannot enforce 
the Execution of a 'Truſt. 1 P. Vill. 549 


5. In 
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Jura Ecclefiaſtica, 
that Purpoſe, was void, per tot Curian 
1 Lev. 233. | N 

2. By Lord Ch. Juſt. If the Spiritul 
Court, ſince the Statute Ch. 2. of Diſtrib. | 


tion, ſhall attempt a Diſtribution, contrary . 


= 


| prohibit them; for by the Statute they ar 


1 P. Hil. 49. 


Infants, and got her Accounts paſſed there, 


_ Diſtribution decreed, and on giving new & 


ceedings of the Spiritual Court, decreed a 


| Vide ante Caſe Havers and Havers, and ali 


to the Rule of the Common Law, we vil F 


reſtrained to the Rules allowed amongſt us 


5. Accounts. 
1. Fraud in paſſing. 
I. To be relieved in Equity. 


HE Widow in the Spiritual Court ſe 
up a Procurator for her Children, th 


and- each Child's Proportion aſcertained, and 


curity, got the old Security diſcharged; 
the Court, without Regard had to the Pro 


Account of the whole Eſtate. 2 Vern. 4 


where cognizable in Equity, &c. 


6. Where Matter of Adminifiratia 
3s to be tried. 1{ 


9 Juſt. Courts Chriſtian hat 
1 Cogniſance of a Legacy; and th 
fore may well try Fully adminiſtered f 
Teftes, they have the Cognizance of the L 


gacy ; and therefore of the Plea concern 
1 | bl 


Jura Eccleſiaſtica. It 5 


in ment Adm. 3 Bulfe. 319. Pal. 416, 
g 2. Lat. 67. | 8 N « 

tui Wl | «? 

" as 

= 75. Appeals in. 

WII | 


are 
t Ul 


1. Their Effects. 


ER Cur. In Caſes of Adminiſtration 
where the Appeal is brought in 15 
days, it ſuſpends the former Sentence. 
Iard. 216, Vide Appeals, and alſo the ſeve - 
zl Courts Appeals 2 Sc. | 5 


IV. Matter of T it her. 


rt ſet | | EE | 
„ tb 1. General. | 4 
here, | 3&5 5 1 | | 
and 11 a Lay Fee. Stat. 32 H. 8. | 
woe. Fitzh. N. Br. 49. 20 H. 6. 11. 22 

rged . 6. 23. Cro. Car. 201. | =s 

pre 2. Firzberbert in his Natura Brevium fo. 

ed . holdeth, that before Stat. 18 E. 3. c. 7. 1 
1. Might of Tiches were determinable in the 

d M emporal Courts at the Election of the | 


arty. 5 Co. De Fu. R. Eccl. 16. 4. 
3. Tithes are more collateral to Lands | 
an any Warren which the Owner of the | | 
and hath in the Land; for by Feoffment | 
the Land, without a Saving of the War- 

n, the Warren is extinct, as it is held 
H. 6. 56. But if a Prior who hath a 


th rſonage impropriate infeoff one of Part 
ed | the Glebe, yet he ſhall have Tithes 
he I ainſt his own Feoffment, as is held in 42 
ernie 3. 13. 4. and it is like to a Leet, and 


| 
1 
| 


116 


Jura Eccleſialtica; 


yet if the Lord of a Leet purchaſe Lands 


within it, his Leet is not ſuſpended ; but if 


he make a Feoffment of his Land, his Leet 
in it is extinct, as is holden 7 E. 2. Ti, Wa 
Avowry 211. and 8 E. 2. ibid. 212. But 


be hath an Inheritance, by the Common 


Law, in the Leet, which is deſcendible, 
and which he might grant over to whom he 
pleaſed. 11 Co. 13. C. 14. 4. 9 


4 In Coſes of Tithes. 4 mf. 939 


2. The Sorts. 


\ITHES are of three Sorts, Predial, 
Perſonal, and Mixt, Predial are ſuch 


as come of the Ground only, as Corn, Hay, 


Fruits of Trees, Sc. Perſonal are ſuch as 
come by the Labour, and Induſtry of Man, 
as Buying and Selling, Gain of Merchan- 
dize, and Handicraft Labours, and: fuch as 


work for Hire, as Carpenters, Maſons, &. 


Mixt, as of Calves, Lambs, Pigs, 22 
which increaſe, partly of the Ground they 


are fed upon, and partly of the Keeping, 


Diligence, and Induſtry of the Owner. Vid 
Terms de ! Ley, ſub Tit. Diſmes. 2 bf. 
649. 1 Roll, 653. e 


3. Nhat, how, and to whom dur. 
wn I' THE naturally is but the Tenth of 


| the Revenue of the Ground, and 
not of -Man's Labour, where it may be di- 


_. vided, as in Graſs, tho' not in Corn Hb. 
250. : * 


2. Tithe 


Jura Eccleſialtice: 


— N Tithe is an Eccleſiaſtical Inheritance, 
collateral to an Eſtate of Land, and of its 
5 own Nature due only to Eccleſiaſticks by 


the Eccleſiaſtical Law. 11 Co. 13: 6. 


n To - 


ex Debito, into whoſe ſoever Hands the 
Land come, unleſs in the Hands of the Par- 
ſon. Dy. 43. 4. &, - 

4. Before the Council of Liderew vheth 
were no Pariſhes, nor Pariſh Prieſts to claim 


common Right, and do of Right, belong to 


muſt give them to the Church. And now, 


the Parſon, ſo that what comes in Diſcharge 
of Tithes muſt be confidered as a Plea in 
Bar againſt common Right; and if you 
will diſcharge a juſt. Demand, you muſt 
ſhew the Court of your Diſcharge, Ge. Hob. 
296. 2.8 oh nd 


* 2 great and hat ſmall. 


P Ridgman, Minute Decime do not in- 
clude Tithes of Lands, but only of 
Gardens, and Hemp and op, pp rer 
aas. 

2. Saffron is ſmall Tiches, for it is a 
Flower. 38 Eliz. The Dean of Norwich 
was Parſon, and had great Tiches, and the 
Vicar had the ſmall Tithes, and arable 
Lands were converted to Saffron Ground, 
and ws Vicar my the e 2205 22a. 


1 . 8 Tithe 


3. Tithes are due by the Law of God, 


Tithes (tho? it is true they are Things of 


the Church) but a Man might give them to 
what Spiritual Perfon he pleaſed; yet he 


ſince Pariſhes are erected, they are due to 
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-— * 


| Wool, Pot-herbs, Ova, Lacticinia, Ca ſiæ & 


Bj Of common Right all Tithes are due 
the Vicarage is a Diminution and impair 


would paſs [Temporal Poſſeſſions; and there- 


pro clauſo prediflo ſpettar” ; and the Que. 


g. Tithe-Lambs and Wool included with, 
in ſmall Tithes. Poph. 144. Palm. 220, 
Saffron, ſmall Tithes. Palm. 220. Garlick, 


Ani, Hemp, Flax, Ec. are ſmall Tithes; 
ſo that it is the Nature of the Thing, and 
nat the Value, which makes Tithes great 
or ſmall. Palm. 220. Wood is Minute 
Decimæ. Cra. Car. : 


5. Who capable of. 


to the Parſon, and the Vicarage i 
derived out of the Parſonage, and no 
Tithes, de Fure, belong to the Vicar, but 
only upon Endowment or Preſcription, 
which ought to be ſhewed ex parte the Vi- 
car, and the Court may not intend it; for 


ing to the Parſonage, wherepf the Cour; 
may not take Notice ſans ſhewing. 7 
86, 87. „ 

2. A Layman could not, at Cammon 
Law, have an Inheritance in Tithes, and 
Tithes would not paſs by ſuch Words # 


fore Mich. 31 & 32 Elia. in a Prohibition 
between Fob Perkins and Thomas Hyude, 
Parſon' of Babington in Somerſetſhire, the 
Caſe was, That the ſaid Parſon by Deed in- 
dented leaſed his Glebe cum proficuis & Con- 
moditatibus eidem ſpefantibus for ninety-five 
Years, rendring Rent pro omnibus exactioui: 
bus & demandis guibiſcunque dictæ Redtorit 


ſtion 


Jura Eccleſiaſtica. 


1 WW Cloſe diſcharged of T ithes, during the 
lick, WT Time; and it was reſolved per totam Curiam, 
* That the Tithes did not paſs by ſuch general 


Words; and as they are Tithes not ſevered 
they are meerly, and but, Eccleſiaſtical, 
for Subſtraction whereof there is no Remedy 
at Common Law. 11 Co. 14. 4. 

3. If a Parſon purchaſe Lands within his 


and with this agrees 30 H. 8. Dy. 43. 


16 . 


6. Who, and how, diſcharged from: 


1. TIIthes before the Severance are meerly 
Ecclefiaſtical, and ſo collateral to 
the Eſtate of the Land, that no Unity may 
extinguiſh or ſuſpend them; but notwith- 
ſtanding any Unity, they remain in Eſſe, 


conſidered, that as well the King, his Heirs 
and Succeſſors, as all and every ſuch Perſon 


d | 

3 and Perſons, their Heirs and Aſſigns, which 
RY have, or hereafter ſhall have any Monaſte- 
ma ries, Parſonages appropriate, Sc. Meſes, 
4 Lands, Oc. diſcharged and acquitted of 


Payment of Tithes, as freely, and in as 
large and ample Manner, as the ſaid late 
Abbots, Priors, Oc. had held, Cc. the ſame, 


theſe Words, for as much as the Unity doth 
not diſcharge or ſuſpend the Tithes, but. 
that they were in Efſe at the Time of the 


ſion vas, if the Leſſee ſhould have the ſaid | 


Rectory, and leaſe the Rectory, the Leſſee 
ſhall have Tithes of theſe Lands purchaſed 


Vide 32 H. 8. Bro. Tit. Diſmes. 11 Co. 


where the Words of the Act are to be 


at the Days of their Diffolution ; and upon 


Dif. 
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ſaid Branch of 31 H. 8. 11 Co. 14. b. 


not tortious. 2dly, It * to be ægqualis, 
ſc. Fee in one or other; 


tion of Unity at the Time of the Diffolu- 


Jura Eccleſiaftica. 
Diſſolution, and foraſmuch as theſe Words, 
diſtharged and acquitted, imply actual Im. 
munity and Freedom, and that the Ki 

and his Patentees ſhould not have them dil. 
charged and acquitted, but ſub modo, that is 
to ſay, in as large and ample Manner, G. 
as the ſaid late Abbots, Oc. and the ſaid 
Abbots might not hold the ſaid Lands, in 
Caſe of Unity, diſcharged but charged with 
the Payment of Tithes; therefore on the 
Queſtion, whether the faid Act ſhould ex. 
tend to the Caſe of perpetual Unity, and 
upon great Conſideration it was reſolved and 
adjudged, that perpetual Unity, Time 
whereof, Oc. till the Diſſolution ſhall be 
prima facie a Diſcharge' of the Land from 
the Payment of Tithes, by Force of the 


2. Unity within the Act 31 H. 8. ought 
to have four Qualities. iſt, Talis Unitas, 
that is, it ought to be juſt, rightful, and 


r if that Abbots, 
Priors, &c. have held by Leaſe, Time 
whereof, Sc. it is no Unity within the Sta- 
tute. 3dly, It ought to be perpetual, Time 
whereof, Oc. qthly, It ought to be /ibera, 
free from the Payment of any Tithes ; for 
if their Farmers at Will, for Years, Ge. 
have paid any Tithes to them, the perpe- 
tual Unity will not ſerve. 11 Co. 14. 

3. It was refolved that a general Allega- 


tion, &c. ſans Averment, that it was perpe- 
tual, was not good. 11 Co. 14. b, 
4. If the Abbey, or Priory, 'was founded 


within Time of Memory, then he might not 


preſcribe 


feribe to be diſcharged of Tithes omnino. 
1 Co. 15. a. F 
5. Of common Right all Lands ought to 
ay Tithes. 11 Co. 15. 24. | 
6. If che Parſon of a Church purchaſe a 
Manor within his Pariſh, now by this Pur- 
haſe and Unity of Poſſeſſion, the Manor 
which was tithable before is now become 
n decimabilis, for as much as he cannot 
ay Tithes to himſelf; but if the Parſon 
nake a Leaſe of his Parſonage and Rectory 


pay Tithes de ſon Manor to the Leſſee of 
the Rectory; and if the Parſon make a 
Feoffment of the Manor, the Feoffee ſhall 
pay Tithes to the Feoffor Parſon ; ſo that 
ithes may not be extin& by any Unity of 
Poſſeſſion. Dy. 43. 4. 5 

7. Many Things are by our Law privi- 
Jeged from Tithes, which by the Common 
Law are tithable, as Timber, Oar, Coals, 
WC. without a ſpecial Cuſtom ſubjecting 
Wrhcm thereunto. Ha. Hift. Law 32. 


7, Modus. 
1. What a' good . 


I. DCEter Baker, Vicar of 5. P. libelled in 
the Spiritual Court for Tithe Lambs 
againſt Coater, and laid that Cuſtom was, 
that all Lambs engendred, fallen and bred 
upon any one Tenement or Living in that 
Pariſh, tho' they belonged to ſeveral Own- 
ers, had been reckoned together, as tho? but 
one Man's, and the Tenths, or Tithe- 

e | Lambs 


o a Stranger, now the Parſon himſelf ſhall + 


Jura Eccleſiaſtica. 
Lambs of them, ſo counted together, hay 
been paid for Tithes; whereupon Hender 
prayed a Prohibition; for that all Cuſtom 
againſt common Right are triable at Lay, 
which was granted; and the Court was fur. 
ther of Opinion that the pretended Cuſton 
was unreaſonable and againſt Law; for by 
this Means it might fall out that ſome one 
might have but one Lamb, and that might 
be taken for Tithe, and he who had more 
ſhall pay nothing at all. Hob. 329. 
2. See Caſe Maſon and Mapleton in Bany 
Regis, Mich. 8 Geo. 2. Under Diviſion d 
what not to be paid, Of Agiſtment. 


2. Whether deſtroyed. 
1. By Pariation. 


Tho' the Modus had been varied by ſub 
ſequent Compoſition for ſixty- ſix Years, and 
had been once paid in Kind, yet that did 
not deſtroy it. Clifton con. Orchard in Can, 

after Mich. Term 10 Geo. 2. Vide where to 
de tried Caſe 1. | 


3. How to be pleaded. 


Hill. 4 Geo. 2. in Banco Regis. Stepbenſa 
and Hale. | | „ 
This was on a Rule to ſhew Cauſe why 
a Prohibition ſhould not go to the Spiritual 
Court in a Suit there for Tithes.. Mr. H. 
zakerly ſaid, the Defendant below had 
pleaded a Modus; but then he had by 2 
8 other 


£ 


Jura Eccleſiaſtica. 


har her Part of his Plea deſtroyed the Whole 


fit, by Pleading further, that the Lands 


ton Wl vere in the Hands of the Monaſtery of 
4 and ſo were diſcharged; and he 
fur d ie had never been determined, but that 
ſtom here the Plea ofa Modus had been miſplead- 
rea, the Eccleſiaſtical Court might reject the 


Plea; and the Court declared that, accord- 
ng to the Common Law, ſuch Pleas were 

not allowed; but ſaid, they did not ſee 
Why they ſhould not, in the Spiritual Courts, 
as they thought they would in Chancery, 
Wand the Exchequer; and therefore there was 
no Reaſon to intend that this Plea was re- 
iected there, for Want of Form; and ac- 

cordingly the Rule was made abſolute, See 
the Caſe, Sharpe and Lowther. Term. Trin. 
10. of his preſent Majeſty. 


| | 4 Where to be tried. 


1. A Prohibition for Tithes againſt the 
Defendant, being a Farmer of a Rectory in 
Eſſex, on Surmiſe, that from Time whereof, 
c. he hath uſed to pay four Shillings per 
Annum in Diſcharge of all Tithes, and his 
Proof was, that he uſed to pay four Shillings 


a Conſultation was prayed; and becauſe it 
appeared there were not any Tithes due in 
Kind to the Parſon, as he hath ſued, but it 


oy is a Modus decimandi, tho' not in ſuch Man- 
wy ner as the Plaintiff ſurmiſeth, the Court 


had not any Cauſe to ſue for Tithes of that 
Land; and ſo ruled. Cya. Eliz. $19. 5 
| ET & 


and fix Pence per Ann, and on this Variance 


would not grant Conſultation ; for that he 
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Eccleſiaſtical Court by which the Inher- 


Jura Eccleſiaſtiea, - 


2. If a Prohibition be granted upon Sug. 


_ geſtion, and the Parties go to Iſſue upon 


this Suggeſtion, and it is found againſt the 
Plaintiff in the Prohibition; yet if it ap- 
pears to the Court, upon the finding of the 
Jury, that there is a good Diſcharge of 


Tithes upon a Modus decimandi, tho the 


Plaintiff hath miſtaken his Iſſue, no Conſul. 
tation ſhall be granted ; for that it appears 
that they had not Juriſdiction of it in the 
Spiritual Court. Hob. Berrie's Caſe. Ry, 
Ar. Prohibition, fo. 320. Caſe Tr. 

3. If Iſſue be joined in Prohibition, whe. 
ther all the Lands ought to be diſcharged 
of Tithes, by a certain Modus decimanii, 
and the Jury find that all the Lands, preter 
certain Acres, ought to be diſcharged, & 
but not thoſe Acres; tho' the Iſſue be found 
againſt the Plaintiff in the Prohibition, yet 
no Conſultation ſhall be granted for any of 
the Lands, but for theſe Acres; foraſmuch 
as it 'appears that there is a real Diſcharge, 
and good Compoſition for it. Mich. 15 Fac. 
Perry con. Bawtrey. Hob. Ro. Abr. Probibi- 
tion, fo. 320. Caſe 2. Vide Caſe 3. | 

4. If there be a Suit in the Eccleſiaſtical 
Court concerning the Manner of Tithing, 
ſc. for a Cuſtom for the Owner to have fifty- 
four Sheaves of Corn, and the Parſon five 
as Tithes, if this Cuſtom be denied, a Pro- 
hibition lies; for they are not to try the 
Modus; becauſe it is to charge the Inheri- 
tance. Hob. fo. 247. Scot con. Wall. Prohi- 
bition granted. Ro. Abr. Probibition, fo. 30! 
Ceo ab,  - : | | 

5. They may not try a Cuſtom in the 


tance 


Jura Eccleſiaſtica. 


ce is to be perpetually charged, and yet 


— is but, in Effect, a Denial of the Pre- 
the ription. Ro. Abr. Prohibition, fo. 308. 
N a/e 20. | ; | 
Fr 6. If where a Preſcription is general for 
oy” Ii the Inhabitants and a Prohibition is 


ranted for one who is ſued, if the Parſon 
ue another upon the ſame Title, the firſt 


b. fo. $99. 

7. Hill. 9 Geo. 2. Banco Regis. Anonymus. 
On Rule to ſhew Cauſe why a Prohibition 
ould not be granted to the Eccleſiaſtical 
ourt, Mr. Filmer obſerved this was a Suit 
for Tithes of the Agiſtment of unprofitable 
attle, brought by the Vicar, whereto the 
PVefendant had pleaded a Modus for to pay 
Wfiftcen Shillings to the Impropriator in Lieu 


1 of all Tithes from thoſe Lands, and he ſub- 
yar itted it, that this Matter the Eccleſiafticaf 
uch Court might well proceed in to try, and ci- 
mw ted to the Purpoſe Taylor and Draken's 
Ya. Caſe, Paſ. 4 Geo. 1. which was a Suit by a 


Vicar againſt the Leſſee of the Rector for 
Tithes of Turnips; the Defendant pleaded 
they belonged to the Rector, and not to the 
Plaintiff, as Vicar ; whereupon was a Rule 


5, to ſhew Cauſe why a Prohibition ſhould not 
five go; but on Argument the Rule was diſ- 


charged; he alſo cited 2 Ro. Abr. 313. 


) 

— 2 Bulſtr. 157. Mr. Deniſon, on the other 
eri Side, denied the Caſe in Bui. to be Law, 
hi- and inſiſted, that as this was a Plea of a 


Modus, the Eccleſiaſtical Court had no Ju- 


Opinion, the Rule was made abſolute. Vide 


poſt 


"ot being determined, an Attachment lies. 


riſdiction, and the Court being of the ſame 
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ſame Year. Telv.* 86, 87. Vide Hob. 250, 
296. Pop. 156. Palm. 219. | 


nor of Lops, Tops, nor Bark, Ec. 2 E. 6, 


for Tithes of groſs 'Trees, which are paſt the 


Jura Eccleſiaſtica. 
poft, what a good Evidence of a Cuſtom c 


Preſcription. - 


8. Of hat Tithes not to be paid 
5. What good Evidence of. of 
Vide ante, where Cuſtom or Preſcription 


comes in Queſtion, what good Evidence of. 


the Produce of the ſame Land in the 


1. A Man ſhall pay Tithes but once ſot 


2. Lands are not tithable by Law, that 
is, Things of the Subſtance of the Earth 


and not Annual, as 8 of Stone, 
f 


Turf, Sc. No Tithe of Timber-Trees, be- 
tauſe they are of Parcel of the Inheritance, 


No Tithe to be paid of Coals or Quarries, &. 
Fitzh. N. Br. 53 CG. | 
3. If one be ſued in the Spiritual Court 
for Tithes of ſeaſonable Wood, the Party 
aggrieved may ſuggeſt, either in Chancery, 
or in B. R. that he is ſued in Curia Spiritual 


Age of twenty Years by the Name of Silus 
Cedua, Gc. and pray a Prohibition, and have 
Li Br 39- "Cer 199, 5; 

4. Suits were in Court Chriſtian for Tithes 
of Cherry-Trees, and Aſpe and Beech-Trecs 
in Buckinghamſhire, but a Prohibition ws 
granted ; for in this Country 'Timber is ſo 
ſcarce, that theſe Kinds of Woods ſerved 


for 


4 
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mr Timber, and Aſpe ſerves for Arrows, 


| Ro. Rep. 83, 355. FVV 
5 5. No 7 ithes due of Slate or Stone; for 


ows on the Surface. Cro. Eliz. 277, 8. 


-novant, Ec. Cro.' Ja. $24. 


> be eat in the Family, neither of Cattle 
ared for the Pale, or the Plough. Cro. Ca. 
37% Tithes not payable for Fiſh, unleſs 
Dy Cuſtom. Cro. Ca. 339, 264 Tithes not 

o be paid of Mines of Coals, or Stone, nor 


ouſe where, Cc. Cro. Car. 526. | 
8. In Prohibition the Plaintiff preſcribed, 


one 
| by hat all Tenants and Occupiers of the Mea- 
nce, Wow had uſed to cut the Graſs and to ſtrew 
J. ö. t abroad, called Tedding, and then to ga- 


nto Graſs-Cocks in equal Parts, without 


ourt Fraud; and then to ſet out every tenth 
arty ock, great or ſmall, to the Parſon, in full 
ery, Satisfaction as well of the firſt as the latter 


Making; upon Traverſe of the Cuſtom it 
was found for the Plaintiff, and Exception 
vas that the Cuſtom was void, becauſe ir 
ontained no more than every Owner ought 
to do, and ſo no Recompence for the ſecond 


rees the Plaintiff; for Tithe naturally. is but the 
ws 7 enth of the Revenue of my Ground, not 
; ſo of my Labour and Induſtry, where it may 
ved be divided, as in Graſs it may, tho' not in 


Corn; and in diverſe Places they left our 
8 the 


rbich are for the Defence of the Realm. 


- hath it of the Graſs or Corn, which 


6. Tithes not due of Things which come 
f the Labour of a Man, but of Things 


7. Tithes ſhall not be paid for Cattle fed. 


or Wood ſpent in Hedging or Fuel in the 


her it into Winrowes, and then to put it 


Making; but the Court gave Judgment for 


the Tenth Acre of Wood ſtanding, and ſo 

of Graſs, and ſo here the Jury having found 

this Form of Tithing to be the Cuſtom 
«there, it is well. Hob. 230. 

9. For Tithes of After-mowth, that there 

is a Cuſtom, in Conſideration that he ſhould 

make the firſt Tonſure in good and ſufficient 

Hay, and ſet it out in Cocks ſufficientiy 

dried and ready to carry away, that be 

ſhould be diſcharged from the Tithes of the 

After-mowths ; and that was held a good Shy- 

geſtion; becauſe of the Expence he was a i 

in making it perfect Hay. And upon 2 

Surmiſe that be was ſued for Tithe of Bees 

in Conſideration that he paid it of Honey 

and Wax, and was at the Charge of Main- 

tenance of them in the Winter, he was dil. 
charged of the Tithes of the Bees. Cro. Cu. 

10. Auſten, Vicar of A. in Eſſex, libelled 

in Court Chriſtian againſt Greer for Tiths 

of Herbage and Agiſtment of Cattle upon 

thee Grounds there, after Harveſt, and lays 

the Cuſtom there, quod quelibet Perſona bu. 

bens & poſſideirs aliquod Pratum ſive Fundun 

in aliquo ano Anno infra Paroch. pred. uni 

Fænum eodem Anno nactum fuit ſive prove. 

a tempore cujus, Sc. nſus fuit & conſuevit af 

tis temporibus anni illius gramen ſuper hujus- 

$3 modi Pratis five Fund. creſcens, ad expenſit 

„ ſuas proprias, metere & defalcare, & grame fu 

14:8 meſſum poſtea ad ſimilia Cuſtagia, Ec. in Or 

| mulos, vocat. Cocks, congerere, & quonlila 

decimum Cumulum fic inde congeſt. a cater 

novem Cumulis, Ec. ad uſum Rectoris Bulk 

fie Parochial. prædict. five ejus Firmar', G. 

dividers & exponere, in plenam & integra 

e content 


* 
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» a 7 * 
Decimarum quarumeungne de, in, del ſuper, alt= 
ribus bujnſmodi pratis five Fundis, unde Fæ- 


ino ſurgens, renovans, Ec. quem quidem de- 
imum Cumulum, &c. in forma, &c. congeſt”, Oc. 
;mnes & finguli Rectores, Sc. in plenam & in- 
egram content, c. ac nomine & loco, Ec. 


acceptaverunt, Ec. and alledges in Fact Per- 
Shg- ormance of the Cuſtom that very Year, in 
a8 at which the Vicar libelled, Sc. Upon this the 


Defandant the Vicar demurred, and Judg- 


rere reſolved; Firſt, that a Payment of 
Tithes to the Parſon is a good and ſufficient 


dil. Diſcharge againſt the Vicar; becauſe. of 
AV ommon Right all Tithes are Due to the 
Parſon, and the Vicarage is derived out of 
ellel the Parſonage ; ſo that no Tithes, de ure, 
ith belong to the Vicar, but only upon Endow- 
upon ment, or Preſcription, which ought to be 
lays ſhewed ex parte the Vicar, and the Court 
. might not intend it; for the Vicarage is a 
aan Diminution and Impairing to the 8 


whereof the Court may no: take Notice 


uſtom ſupra is good ; for as the Owner of 
he Ground pays Tithes of Hay; he is 
therefore diſcharged, of Common 'Ri ht, 


Lands in the ſamg Year; becauſe the ſame 


Year; and the Apgiſtment is nothing but the 


_ L_ _—_ the ay ' before had 
ithes of Hay, And Tuſtice 7% eld ſaid, 


rontent. ſolutionem, ſatisfaftionem & exonera- 
jonem, ac nomine & loco omnium E ſingularum 


um in bujuſmodi Anno nactum fuit, codem 


ment was for the Plaintiff, and two Points 


ans the ſhewing of the Party. 2. That the 


from Tithes for Agiſtment of the ſame 
Land ſhall anſwer but one Tithe for one 


Profit by the Beaſts feeding there upon the 


Jura Eccleſiaſtica. 
That it was adjudged in Eadolpb's Caſe in 


Com. Oxon that paying Tithes of Rye ot 


Wheat in the Sheaf, he need not after pay 
Tithes of the Straw of the ſame Land; for 
this Straw is nothing but Part of the Stalk, 
upon which the Tithe Sheaf grew according 
to Fitzh. Nat. Brev. 53. G. Telverton pn 
Quer. Tel. 86, 8. | | 
11. Tithes for Malt-Mills are only Per 
nal; for it is not natural Increaſe, being 
only a Profit ariſing from an Invention of a 
Machine, and the Labour of a Man and 
Horſe, and if only Perſonal, can only be 
for the Tithes of the neat Profirs, dedud- 
ing all Charges, and Perſonal Tithes can 
only be due by Cuſtoms, and not of Com- 
mon Right. Vide Caſe Chamberlain and 
vas oa in the Houſe of Lords, 20 Jay, 
1706. fp 
12. Of Milch Cows no Tithes for De- 
paſturage. Mich. 10 Geo. 2. in Canc. Clift 
and Orchard. | | | 
13. Mich. 7 Geo. 2. in Banco Regis, D- 
nalt and Lowthber. | 

The Defendant had libelled in the Spiri- 
tual Court for the Tithe of a Corn-Mill, 
as Predial Tithes; the Plaintiff ſer forth in 
his Anſwer, that he conceived the Tithe of 
a Corn-Mill to be Perſonal Tithe, and there- 
fore prayed to be allowed all his neceſſary 
Charges in attending the Mill before the 
Tithes ſhould be paid; and the Spiritual 
Judge thought fit to over- rule this Plea and 
Sentenced the Plaintiff to pay Tithes ſan: 
Deduclion; whereupon Mr. Deniſan movel 
for a Prohibition, and cited the Caſe 0 


Chamberlaine and Plimpten determined in tht 
G4 Houſe 


Jura Eccleſiaſtita. 


in | . 
7% ſe of Lords 20 June Anno 1706, wherein 
or ie ſaid it was ded that the Tithe of a 
PA orn-Mill was Perſonal Tithe; accordingly 
for Rule was to ſhew the Cauſe. bots” 
al . 14. Mich. 8 Geo. 2. Banco Regis. Maſon 
1 nd Mapleton. 5 
pr This was upon a Rule to ſhew Cauſe why 


lo ccleſiaſtical Court. Mr. Wynne now Ser- 
Is eant (aid, that the Suit below was for 
of a ithes of the Agiſtment of Paſture Lands, 
and nd on Lands which had been mowed, and 
: 2 he Sentence ' of the Judge below was, that 


he Defendant ſhould pay the Plaintiff Seven 
Pounds on this Account; he ſaid, he did 


ere poſſibly not ſubject to pay Tithes for 
e Agiſtment; but he ſubmitted it, that it 
id not neceſſarily appear that the Sentence 
f the Judge below was for the Tithes of 
e Agiſtment of theſe Lands, but it might 
> for the other; at leaſt he ſubmitted it, 
dat the Prohibition ſhould only go as to the 
ithes of the Agiſtment of the mowed 


pitl- ands, My Lord Ch. Juſt. ſaid, that it 
Mill duld not be intended but that the Sentence 
2 " as for the Agiſtment, as well of the one as 


e other, and that in this Caſe the Sen- 


heres nce was intire; for which Reaſon the 
ſary ule was made abſolute, that rhe Prohibition 
1 the ould go generally. Mr. Wilbraham came 
1 rm. Paſche following, and moved in Arreſt 


Judgment ; he ſaid this was a Declaration 
Prohibition, wherein two Modus's were ſet 


* t in Diſcharge of Tithes, each of which 
e 0 conceived was void. The firſt Modus was 
fr be diſcharged of all Tithes of Graſs in 


Prohibition ſhould not be directed to the 


gree that the Lands which had been mowed. 
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Jura Ecclefiaſtica. 
the Land in Queſtion, in Confideration of 
making the Graſs into Cocks ; but that he 
conceived was no more than the Occupier of 
the Land is bound to do; he ſaid, it has 
been doubted whether the Occupier is not 
bound even to make the Graſs into Hay; 
but that he agreed the Law did not require; 
but to make the Graſs into Cocks has always 
been underſtood the Occupier is bound to | 
do; and if this were fo, then the doing of it 
could not be in Diſcharge of all Tithes of 
Graſs of this Land; for it is known that 
there is an After-mowth and a Tithe due of 
that, tho* of the after Paſture a Tithe is 
not due, for which Purpoſe he cited R. Abr. 
640. 2 Inft. 652 Telv. 86. Mo. 910. Hol. 

250. R. Abr. 644 The 2d Modus wat 
to pay a Penny for every Cow, in Lieu 
of the Agiſtment of all Cows, and to pay 

. a Halfpenny for every Calf, in Lieu of the 

Agiſtment of all Calves; but he aid, he 
conceived this Modus likewiſe void ; for from 
Milch Cows no Tithes of Agiſtment is due, 
neither from the Agiſtment of Calves the 
firſt Year, and accordingly Judgment ws 
ordered to ſtay till the Court ſhould be fur- 
ther moved; and now Mr. Ager came and 
moved for Judgment, and with Regard to 
the firſt Modus, he ſubmitted it to be clearly 
good, he ſaid it was, that in Conſideration 
that he, and all thoſe whoſe Eſtate he had, 
had Time out of Mind at their own Coſts 
and Charges mowed the Graſs, made it int0 
Graſs-Cocks, and ſet out the Tenth Grals 
Cock for the Parſon, they had Time out o 
Mind been diſcharged from all Tithes of 


Agiſtment due from the Land the * 
* 
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was ſo mown. This, he ſubmitted, was, 
doing more than by Law the Occupier was 


| of pound to do; and therefore was a good Mo- 
he = 5; and for this Purpoſe he relied upon 
of Hob. 250. cited on the other Side. Telv. 86. 
bas 2 Cro. 116. 2 Latw. 1071. | Beſides he ſaid 
_ the Concluſion of ſetting forth the Modus 
7 was, which ſaid Tenth Cock of Hay the 
1 Parſon has accepted; but that he thought 
8 there was no Occaſion to rely upon. With 
* Regard to the ſecond Modus, he ſubmitted 
1 it, that was good alſo; and he conceived 
of that as the Modus is only pleaded to be in 
hat Diſcharge of the Agiſtment of Cattle, the ' 
of Conſtruction of that Part of it which al- 
fe ledges the Penny ro be paid for every Cow, 
br and a Halfpenny for every Calf, muſt be, 
oh, that this Money was to be paid only for 
80 ſuch Cows and Calves as were agiſtable Cat - 
on tle; for which Purpoſe he cited 2 Salk. 662. 
i But even ſuppoſing theſe Modus's not to be 


good, yet ſtill he ſaid the Plaintiff could not 0 
have a Conſultation; for he has libelled for 

nothing elſe ſave the Tithes for the Agiſt- 

ment of Cattle after the Graſs is mown, and 

of ſuch Agiſtment no Tithes are due, The 

Court was of Opinion that theſe Modus's | 
were both good, and if they were not, that = 
yet the Plaintiff could not have a Conſulta- = 
tion for Reaſons mentioned by Mr. Ager; [| 
and Judgment was given accordingly, 


K3 9. Who 
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9. Who may have any, and what Re- 
med 1 agai uſt a Demand of 'Tithes, 


F Leſſee for Years be ſued in Court 
Chriſtian for Tithes, he in Reverſion may 
have a Prohibition. Cro. Eliz. 55. 


10. 8 au it 5 
1. General. - 
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1. TFE a Parſon ſue for not ſetting out of 
I Tithes, according to the Statute 2 E. 6 
and the Defendant ſays he ſet them out, 
which Plea is refuſed, becauſe it is not a 
ſufficient ſetting out, if the Parſon be not 
preſent ; yet a Prohibition ſhall be granted; 
for that it is ſufficient by the Common Lau, 
0 tho* the Parſon be not preſent. Mic), 
| 15 Fac. R. Abr. Probibition 302. Caſe 19. 
3 Mod. 286, Vide where the Eccleſraſtical 
Courts refuſe ſuch Plea as would be good in tit 

Temporal Courts, per tout. Wo 
2. If a Right of Tithes comes in Que- 
ſtion, the Spiritual Court has Juriſdiction, 
if a Diſcharge, the Common Law has. 
Mod. 42. Cardinal Poole's Caſe, Cro. Car. 395. 

Hard. 480, 481. 

3. A Vicar libelled againſt the Parſon for 
Tithes of the Glebe ; the Parſon brought a 
Prohibition, and it was adjudged maintain- 

able. Mod. 457. 
* 4. Suit was by the Vicar for Tithes of the 
Glebe Lands againſt the Leſſee of the im- 
3 propriate 
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that Tithes were never paid of theſe Lands 
to the Vicar or his Predeceſſors; to ſhew 


Re 


hes, 1 which Plea ſuſficient were cited. Lutw. 1062. 
0% 479, 578. 2 Ro. Abr. 335. My Lord 
ourt Ch. Juſt. agreed that if this Demand had 

nay been by the Rector, the Plea had been 


good, (as Tithes are, as I Conceive, due to 


by the Vicar, who can only claim by En- 
dowment, or by Preſcription, his Lordſhip 
was of Opinion it was not good. Barecroſ?t 
and Price, Trin. 8 Geo. 2. B. R. | 

5. If a Prohibition be granted upon a 


t of Diſcharge of Tithes ſur Je Stat. 31 H. 8. in 
6, the Hands of an Abbot, and it be tried ar 
ut, Law, and the Plaintiff nonſuited, and a 
t 4 Conſultation granted, and the Plaintiff in 


the Prohibition pleads the ſame plea in Diſ- 
charge of the Payment of Tithes, which was 
alledged in the Prohibition, which the Ec- 
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Trial, a Prohibition lies; for the Trial at 


be tried in the Eccleſiaſtical Court again, it 
being proper for (and having receiv'd) a 
20m at Law, R. Abr. Prohibition, fo. 319, 

6. By Lord Chancellor, when a Suit for 
Tithes is inſtituted below, the Party has his 
Election to apply for a Prohibition, or file a 
Bill of thls Sort; and his Lordſhip further 
ſaid, if the Party had applied for -a Prohi- 
bition, it had gone in Courſe, in Order to 
have tried the Modus; and he thought it 
reaſonable in the preſent Caſe to direct an 
Iſſue to try the three Modus's in the Principal 


135 


propriate. Rector; the Defendant pleaded 


every Refor of common Rig it) but as it was 


cleſiaſtical Judge accepts and proceeds to 


Law is final upon this Libel, and it ſhall nor 


K 4 e ein 
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Caſe. Clifton and Orchard, after Mit, 
Term 10 Geo. 2. in Chancery. 


2. Nbere to be tried. 
I. General. 


1. If the Farmer of the King ſue in the | 
Exchequer againſt a Parſon for retaining of 
Tithes, Parcel of the Poſſeſſion leaſed to 
him by the Crown; tho' the Right of Tithes 
.come in Debate between them, yet the 
Court ſhall not be ouſted of its JuriſdiQion, 
Ro. Abr. Prohibition, C. | 
2. In Treſpaſs if the Right of Tithe 
come in Debate between a Parſon and x 
Layman, the Court ſhall not be ouſted of it 
Juriſdiction. 29 E. 3. 39. b. Ro. Abr. Pre 
bibition, B. 2. - | | 
3. In Treſpaſs if the Right of Tithe 
come in Queſtion between a Parſon anda 
Layman, being Farmer of another Parſon, 
the Court ſhall not be ouſted of Juriſdiction 
20 H. 6. 17. b. Ro. Abr. Prohibition, D. 
Caſe 1. a 
4. If one, not a Parſon, bring Treſpaſ 
de ſon blees taken againſt another, who 
claims as Tithes being a Parſon, the Cour 
ſhall not be ouſted of Juriſdiction, becaulc 
they are not two Parſons; and therefore the 
| Plea is but a Traverſe of the Writ, i. 
that it is not the Plaintiff*s Corn. 38. E. 3.0 
Ro. Abr. Prohibition, X. 3. | 
$5. If a Prior bring Treſpaſs againſt an 
Abbot de ſes blees emports, if the Defendant 
ſay that the Plaintiff is Parſon, and _ - 
| Lan 
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ands of the Defendant ought to be free of 
tithes, by Compoſition, and that the Action 
brought for Tithes, there the Court ſhall 
ot be ouſted of Juriſdiction, becauſe that 
he Plaintiff hath not ſuppoſed himſelf Par- 
Won, nor that the Action is brought for 
FT ithes. 38 E. 3. 8. Ro. Abr. Probibition, 


7 


Mid 


| x Rep. Chan. 25, 2. Note the Time, ſuch 


the: Ble being frequent both before and ſince. I 
the ink this Diſmiſſion was when Biſhop Wil- 


iams was Chancellor. wo 

= 7. Prohibition was granted upon a Diſ- 
charge of Tithes ſur le Stat. 31 H. 8. in the 
Hands of an Abbot, and on Trial at Law, 
the Plaintiff was nonſuited, and a Conſul- 
tation was awarded, and the Plaintiff in this 


Pro- 

Court pleads the ſame Plea in Diſcharge of 
thes the Payment of Tithes, which was alledged 
d a in the Prohibition, which Plea the Spiritual 


ſon, Judge accepts and proceeds to Trial, there 
ion a Prohibition lies; for the Trial at Law is 


final upon this Libel, and it ſhall not be 
tried in the Eccleſiaſtical Court again, it 
being proper for a Trial at Law, and had 
been there tried and properly belonged to 
the Judges at Law. Hob. 28 | 


zuſe | 
the „ 
ſcil 2. Where Compoſition. 
.þ g 1 

1. In Treſpaſs againſt a Prior of his Corn 
an taken ; the Defendant ſays, that he is Par- 
ant ſon, Cc. and theſe were ſevered for Tithcs 


from the nine J arts and ſo he took them; 


E | 65 A Bill in Canc. to eſtabliſh a Modus was 
diſmiſs'd as Matter proper for Common Law. 


if 


4 


— 
=y 
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if the Plaintiff plead an ancient Privilege 
be quit of Tithes, and a Compoſition may 


Ko. Abr. Prohibition, X. Caſe 5. 
ſendant juſtifies, as of Tithes ſevered fron 


Grant of the Defendant of the Tithes of i 


Tithe Wood has never been paid; but the 
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between the Plaintiff and the Defendan, 
rendring a certain Sum to the Defendan 
yearly ; yet the Court ſhall not be ouſted 
their Juriſdiction; for that the Right 
Tithes came in Queſtion. 38 E. 3. 6. 


2. In Treſpaſs againſt a Parſon, the De 
the nine Parts, and the Plaintiff pleads th 


theſe Lands for one or two Years, the Coun 
ſhall not be ouſted of Juriſdiction. 38 E.; 
6. b. Ro. Abr. Prohibition, X. Caſe 6. g 

3. Lapthorne ſued for Tithe Wood in the 
Spiritual Court of Glouceſter, and Bridgema 
moved for a Prohibition, for that the Suit 
was for Beech, which are of great Apt, 
ſeilicet, 80 Years of Age, atleaſt, and alb 
the Parſon hath had a Conſultation for Tithe 
Wood, viz. certain Wood in the Woods of 
the Lord for Time immemorial, and never 
had Tithe Wood; Ergo Cooke, Buck is 1 
Beech, and the County of Buckingham hath 
its Name from the Beeches there, and thi 
is good Timber in that Country; and there. 
fore it was adjudged in Sir Edward Care) 
Caſe, that Waſte lies for Beech in thi 
Country, and in the Pariſh where I live 


Parſon hath Wood that is called Tithe 
Wood, and he pays for it four Pence a Yer 
to the Lord of whom held; and therefore 
it ſhall be intended, that it was given for 4 
Compoſition for all Tithe Wood within the 
Pariſh; in as much as no Tithe hath oy 

| een 
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en paid for Wood; and a Prohibition was 
anted. 1 Ro. Rep. 358. 5 | 
4. Pringe, Vicar of Baſton in Com. Oxow. 
delled in Court Chriſtian for ſmall Tithes 
pon Compoſition between him and the Par- 
on appropriate againſt Childe, who pleaded 


e Preſcription againſt the Compoſition. 


ringe had a Prohibition in the King's Bench 
gainſt his own Suit in the Eccleſiaſtical 
ourt, and upon many Arguments the Pro- 
ibition ſtood, Hoc Term. Paſ. 4to Facobi Reg. 
Ind alſo it was decreed in Chancery for 
inge, that the Preſcription was not lawful 
gainſt the Compoſition, and an Injunction 
as awarded for the Vicar to ſtay the Suit 
f the Parſon for the Tithes limited to the 
icar upon the Compoſition. Mo. 780, 781. 
ide 5 Co. de Fu. Reg. Eccl. 9 a. Ha. Hiſt. 
aw. 3 Mo. 90), 908, Ec. 


5. It ſhall be tried per Pais, if the Suit 


Court Spiritual be for Tithes or for Debt 
pon it, Sc. which is a Lay Chattel, and 
ot by the Rolls of Eccleſiaſtical Court, fo 
heir Proceedings are not of Record. Bro. 


lr. Trials 12. 
6. Prohibition on Iſſue, whether for 


Tithes or Debt reſerved thereupon which is 


Lay Chattle, it js to be tryed per Pais, 


nd not by the Rolls of the Commiſſary, 
ſic Vide that they are not of Record. Bro. 
or. Tit. Viſne 17. N 
7. Small ſued for Tithes, and the Plaintiff 
uggeſted an Accord and Agreement, he be- 
ng a Pariſhoner, for 40 Shillings a Year to 
etain his own Tithes, and did not prove it 
within fix Months: Et per Cur. he need not; 


or ſuch P. oof goes cnly to a Modus Deci- 


mandi, 


139 


140 


Deed, and the Parſon with the Aſſent of 


impleaded in the Spiritual Court for Tithe 
ſhould have a Prohibition on the Mat f 
ſhewed. Fitz. N. B. 41. G. ; 


41 H. 


that he ſuing for Tithes in the County dM 


they have Juriſdiction of the original Cault 
Court brings this Prohibition ro ſtay his on 


grant a Prohibition. Cro. Fa. fo. 359, 11 
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mandi, and not to other Suggeſtion on Lea 
or Contract, and ſo it is in the King's Bend 
Telv. 102. 1 8 | T | 

8. Where a Man grants Parcel of ji 
Manor to another to be quit of Tithes i 


the Ordinary grants he ſhall be quit iſh 
that Pariſh, if he or his Aſſignee be aff 


they may have a Prohibition on the Deel 


and if the Deed were before Memory, ail 


ſo had continued to be quit of Tithes, k 


9. Prohibition for Tithes. Fitz. VI 
40. N. (See there the Form of the Writ 


10. Prohibition by the Plaintiff in th f 
Spiritual Court to ſtay his own Suit ; ſnl 


Norwich, by Virtue of a Leaſe made by ti 
Vicar of Toftes for three Years, the Defer 
dant claimed to be diſcharged of the Tithl 
by a former Leaſe and Compoſition Vit 
Deed ; and the Court held, that the Pla 
tiff himſelf might have a Prohibition to fly 
the Suit; for they are not to meddle viii 
the Trial of Leaſes or real Contracts, tu 


(viz. Tithes) for the Leaſe is in the Rev 
ty, and it is not merely incidental, Et n 
reſert, although the Plaintiff in the Spiritu 


Suit; for if this, Court hath Knowledge 
any Means that the Spiritual Court mei 
dleth with Temporal Trials, they ought! 


mh "wu *<, . AS my Y 
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de 1 R. 3. 4. 2 Show. 406. See bereafter 
wriſh Clerks, Jervis and Auſtin's Caſe, 
R. 9 


3. Where Bounds of Pariſhes, &c. come in 
Queſszon. 1 | 


1. If the Iſſue be, whether the Place 
here the Tithes are be within the Pariſh 
one Parſon or another, the Court ſhall 
Wo: be ouſted of its Juriſdiction. 50 E. 3. 
6. 20 H. 6. 17. b. 22 E. 4. 22. 38 B. 3. 
. 39 E. 3. 23. 5. Rol. Abr. Prohibition, 


2. The Bounds of a Pariſh, whether Tithes 
ew in one Pariſh or another, were tried 
er Pais. Bro. Abr. Trial, 16. 

3. A Parſon ſues for Tithes in the Spiri- 
al Court, and the Defendant ſays, that 
e Place where is in another Pariſn, a Pro- 
ibition lies. Rol. Abr. Prohibition, E. z. 
4 If in a Pariſh there be a Chapel of 
WE ſc, and a Vicar of it diſtin&t from the 
WPariſh-Church, and the Vicar is indowed of 
ithes of Pariſhioners who are inhabitant 
ithin the Chapelry, and the Vicar ſue one 
pf the Pariſhioners not within the Chapelry, 
Ind he ſays he is of the Pariſh, and not of 
the Chapelry, a Prohibition ſhall be granted ; 
for now the Bounds of the Chapel come in 
Queſtion. Hill. 15 Ja. B. R. enter Ie Vicar 
del Chapel de Boſton in Cornnbia & un auter 
de Pariſh de ———, Rol. Abr. Tit. Probibi- 
tion, 291. L. 4 | 


4 Where 
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4. Where books from the ade Parts, 


1. Treſpaſs lieth againſt him who carr 
away Tithes ſevered from the nine Part; 
aliter where he will not ſever his Tithe, 
but carries them all away; in ſuch Caf 
there lies a Suit in the Spiritual Coun 
Bro. Abr. Treſpaſs, 108. 2 

2. If one be put out of his Tithes by ll 
Severance of nine Parts from the ten, an 
after carries away the Ten, the Parſon may 


not ſue in Court Chriſtian ; for that by the 


Severance it was become a Chattel, for whici 
he might have Treſpaſs. Rol. Abr. Probibi- 
tion, fo. 41. Cro. Eliz. fo. 60%. Leigh and 
Wood's Caſe, and alſo Blackwell's Cafe, Cu 
Elix. 843, 844 „„ Tet 

3. At Common Law Notice to the Pat. 
ſon, in Caſe of Tithes, of a Severance from 
the nine Parts is not neceſſary ; though by 
the Eccleſiaſtical it is. 3 Mod. 268. Ru 
Abr. 300. Caſe 9. | 


5. Where the Validity of a Deed comes in 
Queſtion. 


1. If a Man ſue for Tithes verſus J. 
in the Eccleſiaſtical Court and make Title 
by a Leaſe from the Parſon ro him made 
thereof, and J. S. alſo makes Title to them 
by Force of a former Leaſe made to hin 
by the ſame Parſon, ſo that rhe Queſtion 
there is, which of thoſe Leaſes ſhall be pre- 


| ferred; a Prohibition ſhall be granted; for 


they may not try which of the ſaid Leaſe 
4 ſhall 
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Temporal. Mich. 12 Fa. MWrots and 
ton, Rol. Abr. Prohibition, U. Caſe 4. 


Party to be puniſbed. 
1. By all the Judges, if a Parſon libel for 


libel for Tithes of another Vear, the firſt 
t being determined, an Attachment ſhall 


awarded. Mo. 599. | 
2. If a Man leaſe his Vicarage for Life 


cleſiaſtica for the Rents, a Premunire lies; 
the Rent is a Lay Fee. Bro. Abr. Pra- 
mire, 5. | 


Par. | | 
* 3. 17 H. 7. Spelman reporteth, that one 
i by rbervile, as well for the 2 as himſelf, 
Ned a Præemunire againſt a Parſon for ſuing 


r Tithes in the Eccleſiaſtical Court, alledg- 
7 the ſame to be ſevered from the nine 
1 rts; and Judgment was given againſt the 
nd the Matter, the Præmunire 7s incurred 
: ſuing in the Eccleſiaſtical Court for a Mat- 
itle 
jade 
nem 
him 


rau ing the Matter ad aliud examen. 


Pre» 


V. Cha- 


hall 


n be preferred, though they had Cogni- 
hce of the original Suit; for the Leaſes 


6. N here the Suit is improper, how the 


thes, and a Prohibition is brought, and 


Years, rendring Rent, and ſue in Curia 


fendant. 3 Juſt. 121. So that, as I appre- 


notoriouſly remedial at Law, this being a 
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V. Charities. 


The Introduction, or Author's 4 
pology. 


1 had not, fave for the following Cauſe 
bere introduced any Thing of Charities au 
other Exemptions from Ordinary Furiſdictin 
notwithſtanding their Relation to my preſet 
Purpoſe, and that principally for two Reaſons 
namely, firſt; For that I hold the particulr 
Learning on theſe Heads deſervediy challeny 
a ſeparate and diftinit Treatiſe and Conſiders 
tion. Secondly; For that I have now got h 
me ready prepared, and diſpoſed, the Material 
neceſſary to ſuch a Work, which I find, to tau 
no more than what is eſſentially neceſſary u 
the thorough Underſtanding of that Dotrin, 
would ſwell the preſent Work to too great 
Bulk; therefore I ſhall ſatisſy myſelf, at tht 
preſent, with ſuch general Notions on thi| 
Heads as may ſerve the Lay Founder, Donar 
and Impropriator, &c. to prevent Eccleſiafticl 
Incroachments on their Temporal Properties 
and to right themſelves where theſe Abiſt 
have already began. But I am aware, if | 
baue, as I confeſs I bave, an Intention of jib 
Liſbing a particular Treatiſe on theſe ſever 
Heads, this Queſtion will be objefted to m 
wherefore do I at all meddle with them nou! 
To this I have given ſufficient Anſwer alread) 
namely, to prevent and correct ſuch Abuſes © 
bave or may be offered to the Property of Li 
Founders, Donators, &c. in the mean _ 
" 
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e concluſrve, I further Anſwer, that I bad 


= further Reaſon inducing me to meddle 


vith theſe Matters at this Time, and in this 
Jace, (to wit) that as I have, from my own 
'xperience, of which in theſe Matters I have 
ot had the leaſt of all Men, as well as from 
he Obſervation of others, diſcovered (1 bad 


Thirſt, not only in ſome Church Lawyers and 
reatures of Ecclefiaſtical Tyranny and Power; 


oſe not of the very meaneſft and moſt inferior 
Sort, but in ſome of more exalted Degree and 
ation, notwithanding their ſpecious Pre- 
ences to Spiritualization after the Viſitatorial 
Power, &c. over theſe Things; and that maugre 
all the wiſe Proviſions and Care of our Common 


and even expreſs Admonition and Advice what 
the Superior Temporal Laws, in ſuch Caſes, 


„bad determined and enacted, and what Penal- 
| ties were annexed to the Tranſgreſſion-of ſuch 
i. Temporal Laws, I ſay, notwithſtanding theſe 


Things, \ fill finding Proviſions, Premunires, 
&c. through Want of Uſe, to have loft their due 
Weight, and Advice ineffectual, with ſome at 


fed myſelf to my own Mind, had I paſſed by 
theſe Matters totally without Obſervation, or 
with leſs Notice than I have here taken of 
them: And having tbus given the Reaſons of 
my own Conduct, I crave Leave to add what I 
take to be one of the greateſt Supports, if not 
the principal Bulwark to the Reformation ; 
namely, that theſe Authorities were given to 
Fornders, &c. particularly in the Caſe of Cha- 

Van. . ; rit ies. 


But to thoſe, to whom ſuch Reaſons may not 


ke to have ſaid a general and) an inſatiable 


but alſo in ſome Hccleſiaſticks themſelves, and 


and Statute Laws againſt ſuch Incroachments, 


leaſt of theſe Gentlemen, I could not have excu- 
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always to be viſited either by tbe Founders au 


Zeal, however their Religion ſtood affeliti, 


her own Legs, and Intereſt has bad no Ow 


in the Poſſeſſion and Enjoyment of them; ſo thit 
| Apprebenſion ( ſuppoſing the Laity to act ui 
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rities. This Power, as I conceive, is allowed 
incourage Donations thereto, as the ſame wen 


their Heirs, or to be ruled and governed h 
Laws of their own framing and couſtitutig; 
and as to Lay Impropriations, I conceive i, 
their being in Lay Hands, and particularly iq 
the Hands of the Nobility and prime Genty, 
as they generally are, and as they all at fif 
were, is of the greateſt Security to the Ref 
mation; for to argue from the Practice of thi 
Clergy themſelves; has it not heretofore ben 
found, and I bave ſome Apprehenſion that i 
might, even now, and will hereafter be founk 
that they, the Clergy, bave been carried fu. 
ther, aud bave battled with more Warmth ani 


where Intereſt and Religion have been coupli 
together, and gone Hand in Hand, than un 
Religion has flood ſingly by herſelf, and u 


cern with ber. And if this be fo, to ſup if 
the Laity to bave no more Religion than any 

thoſe who have flronger worldly Reaſons ſi 
being ſo, yet Intereſt to keep the Benefits au 
Authorities annexed to theſe Impropriations mi 
needs be ſuppoſed to bind them to that Reform. 
tion, which alone can maintain and keep thin 


theſe very Livings being impropriate is, in i 


the ſame Motives with Men of Holy Church 
of the greateſt Security to Religion, as ſhe um 
fands reformed and purged from the lis 
latry, Superſtition, Tyranny, and Fopperies 
what ſhe beld before that Reformation brongh 
about : To ſay nothing of their being a * a 

| Alain 


Jura eccleũiaſtica. 


ne Authorities in the Books, a Man would 
ttle abuſed, it muſt be allowed, that by this 
Veans, the Honour, Strength, Wealth, and 
another Thing, whereof ſome, perhaps the 
ied ont and complained of, that putting theſe 


rings into the Hands of the Laity was rob- 
ug the Church, and what not; but alas! 


ainted with theſe Matters, as having taken 


an 

neh, that theſe Appropriations were given to 

* upport and Maintenance of idle, laxy, vi- 
ws Monks aud Friars, &c. who with the 


iefts of thoſe Times were the firſt Corruptors 


mw 
% n pure and undefiled ; and therefore 
Ti GAL Profeſſors of our Holy Religion take 


5 with them, it is imagined that they will 
ſo readily calumniate Lay Impropriators, as 


contrary, conſidering theſe were Eftates ap- 


Mae 
rated to Regulars, and by them proftituted 
the be very wickedeſt of Purpoſes; and therefore, 


we find from the Example of the Children of 
ael, not fit or lawfil to be applied to Holy Uſe, 
r where any ſuch have been given to the 


they will be ſurrendered to the Crown, to be 
ſed to Uſes Ieſs Holy; but if theſe Gentle- 
3 ſoall ſtill think fit to continue Things 
profaned to Holy oe, they will not wonder 
2 15 i 


* * ö Sad oh 53 
: * 


alauce to Church Power it ſelf, which, from 


inclined to think has been ſometimes not a 


earning of the Nation, are ingaged in the 
aintenance of our moſt pure Religion. There 


5 knowing of the Clergy, baue moſt Iondly 


eſe ignorant Objectors do not give themſelves 
ave to confider what People, hetter ac- 


zins in the Search of them, very well know, 
Religion, and not for the Support of true 


rilegious and Church-Robbers, &c. but on 


port of Men of Holy Church, or other godly 
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rather to Churchmen, which is much ben 


cular ; as well, if not with more Rei 


they both fall under the general Denoni 


| that one happens to be Regular, the d 
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it is to be hoped, that Lay Impropriators ſul 
uſe the ſame prophaned Things to Foneſt Uſe, 
and defend themſelves in ſuch Uſe againſt al 
Eccleſiaſtical Encroachments, though they think 
them not fit for the moſt Sacred; but to conf. 
der this Matter thought ſo great and ji i 
Carſe of Complaint a little further ; from wha 
were theſe Eſtates taken? Why, from tl 
religions or regular Clergy, when they were 
Scandal to Religion, and ſober Society, win 
their Bodies were diſſolved, vaniſhed ai 
gone, and there were none ſuch left to enjy 
them. But then they ſhould, ſays the Cleid 
Objector, have been given to the Church, 1 


and indeed is bat they always mean uln 
they ſpeak of the Benefits and Advantages 


the Church. A Biſhoprick is the Support (RS” 
a Biſhop, a Deanery of a Dean, and fo dm 
to the Country Vicar, whoſe Maintenance is hi 


V.caridge ; but I am ſorry again to have Ott 


ſion to tell theſe Church-IVorthies, they nl, 


not knowing the Law, nor Hiſtory, in this) 
ticular. Theſe Benefices were appropriated 
Regular Clergy, and never either given, u. 
their Donation intended for the Secular Ct 
and our preſent Claimants happen only to be 3 


might the Lord Chancellor and Fudges cli 
the Biſhopricks and other Eceleſiaſtical u 
fices, where their Predeceſſors were Biſhops, 
other Dignitaries, for that they exerciſe 
ſame Temporal Furiſdifion ; but our Claim 
are nothing the ſame with the other, ſave i 


tian of Clergy, with theſe unlucky Different 


meerly and ſimply Secular Clergy ; the one 


* F 
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wed wilful Poverty, too many of the others 


es; one has vowed Chaſtity, the other is 


l ö uly bound to it in Common with other Chriſti- 
1 15, (except their Ordination and other reli- 
7 5 Vows) whilſt too many of them practice 


the leaſe; one bas vom d Obedience, the 
ber, it is to be fear d, troubles not his Head 


however this Matter may be, ] ſhould be 
tent, for my Part, could it be with Con- 
ience, the Clergy, tho" not ſo regular, ſhould 
ave theſe additional Benefices, on theſe Con- 
tions, namely, that as they become, reſpetively 
orſe than the Laity generally are, they ſeve- 
ally ſhould for ever, irrecoverably for them- 


" lves and their Succeſſors, forfeit theſe Tem- 
4 ral Additions together with all otber their 
mporal Eſtates, for them their Heirs, Exe- 


tors and Adminiſtrators to go to ſome laud- 
le aud general Temporal Uſe. Before I can 
ave theſe Gentlemen I muſs crave Leave to 


Fraud or Art refuſe to pay, or retain and 


lortuaries, Penſions, Proxies, Procurations, 
ynodals, and other Dnes ® Are ſuch boneſt, or 
it, in the Opinion of theſe Gentlemen? I can 
ate no Doubt but they will anſwer, una 
dee, that ſuch are Wrong-doers, injurious, 


rs, Conteniners of Temporal Laws, which 
pue in their great Bounty given, or allowed 
d indulged to the Clergy theſe Benefits, and 


err beft and moſt ſubſtantial, if not only, 
ight to theſe Advantages is by the Indulgence 
L ; 


ave reſolved if not Sworn to be as rich as 


out it farther than ſerves his own Ends; 


them, what is their Opinion of ſuch, who 


e back their Tithes, Oblations, Obventions, 


vaders of other Men's Rights, Church-Rob- 


e I will venture to tell theſe Gentleman that 


bn. of 
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and by Laws, as ſtrong and as binding as theſ 


that they do not ſeek Information from thi 
who do, and learn the Laws neceſſary to thei 


_ the quiet Enjoyment of their Temporal Inher- 


clefiaſtical. 
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of our Princes, and the Common and Statity 
Laus: And if Laymen by like Royal Fat, 


the others bold by, are lawfully and rightfuy 
in of Lay -Fees, Ec. exempt from all Ori: 
nary Furiſdiftion, Ec. and are ſole (under th 
Supreme) tho Lay, Viſitors, &c. themſelves 
their own Charities, &c. what ſhall be ſaid i 
thoſe Clergymen, who ſhall be found not on 
injuriouſly invading their Neighbours Property, 
eweakening the Security of the Reformatin, 
and acting in Defiance to known Laus; (for i 
any of them know them not, it is their Crin 


Finctions;) but alſo moſt ungratefully to thei 
Benefactor and traitorouſly to their Soverems 
acting to the Diſinheriſon of the Crown itſelf, 
to whom often, if not always, theſe Men hiv 
the higheſt Perſonal Obligations, and ſi ont 
the greateſt Returns of Gratitude as well u 
Duty and Allegiance? IT ſay, what ſhall be ſul 
to, or of ſuch Men © But that their Crime is 
big for a Name; and that their holy Charafin 
is no ſmall Aggravation of their Sin; if thy 
are, not only, as all Chriſtians are, but al 
by their ſolemn Oaths and Promiſes made ai 
taken at their entring inte their ſeveral Or 
ders, ftill further bound to be Examples of Vir 
tue and Piety? They are ſurely, a fortiori, t 
be juſt and honeft, and ought to leave others i 


tances, and of all Immunities and Anthoritit 
incident thereto, as well as their Soverclf 
Lord and Benefaftor to the Exerciſe of N 
rightful Furiſdifion, whether Temporal or Is 


1. C. 


A 
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1. General. 


2 Vern. 399. 


ven to Charity ought to be ſo applied, and 
hat had been imbeziled ought to be re- 


1 


ored. 2 Vern. 3 89. | 


zeainſt, Law. Du. Ch. Uſes, 132. 


2. Rules. 


ry 
* P ANIS Egentium Vita Pauperum, £3 
al Qui deſraudat eas homo Sanguinis eft. 
| FC 191, --* | | 
ft | 

i 2. Summa eſt Ratio que pro Religione facit. 
15 Ch. Ca. 18. Jenk. 233. | | 

al 3. Favendum eſt Eccleſiæ quam Parſong. 
and Ro. Rep. 452. 2 

05 4 Truſtees for a Charity may improve 


o Act to prejudice. it, in Breach of the 
Founders Rules. 2 Vern. 412. 


oke tied to it by the Founder, be muſt 
dear it: The Charity cannot be ſevered from 
he Yoke; if they will have the one, they 
nuſt ſubmit to the other. Min. 491. Vide 
te General. 115 835 
| L 4 3. Gb 


I. Harity is not barred by length of 
E: Time, or any Statute of Limitations. 


2. There's no Statute of Limitations 
azainft God and Religion; what was once 


3. A Gift to Charity muſt be for Relief 
pf Neceſſity only, and not for Ornament, or 
Superfluity, it muſt be according to, not 


or the Benefit of the Charity, but can do 


5. If one will receive a Charity with the : 


tal is for thoſe who are poor, and mean, and 


the World, who have not otherwiſe where. 
with to do it; but ſtil] is as much within the 
tal the Maſter and Poor are incorporated, i 


lege (which always ſuppoſeth a Corporation) 


Eleemoſynary. Skin. 484. 


* —]ꝓ— —— —æ j — — ä — —— — 
0 


| lable to admit the Tenant; becauſe it is m 
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3. Colleges, and Hoſpi tals. 
1. The Difference. | 


H E Difference between an Hoſpital ani 
a College is only in Degree; an Hoſjj. 


low, and ſickly; a College is of another Son 
of indigent Perſons ; but it hath another ln: 
rent, to Study in, and breed up Perſons in 


Reaſon of an Hoſpital: And if in an Hoſqi 


is a College; having a Common Seal to 2d 
by, though it hath not the Name of a Co 


becauſe it is of an inferior Degree: And it 
the one Caſe and the other there muſt be: 
Viſitor ; either the Founder and his Hein 
or one appointed by them; and both ar 
2. All Colleges in the Univerſities are Ly 
Corporations, and though the Members d 
the College may be all Spiritual Perſons, Ja 
the Corporation is a Lay and Tempori, 
becauſe the Inſtitution and End is Tempor, 
vig. to advance Learning. Salk. 672. 


4. Charity muſt not hurt another 
Right. 


A Copyholder ſurrendred to the Uſe of 
Grammar School; the Lord is comp 


pre 
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prejudicial to him as he has but one Tenant, 
after whoſe Death his Fine is due, as it was 
before, and the Uſe of the Land is only in 
he Corporation. Ranſhaw and Robottoms 
aſe at St. Albans, aliter had the Surren- 


ord would have been hurt in his Services; 
the ſame if the Cuſtom of the Manor be to 


after his Death, the Tenant- may not ſur- 


We he Lord is delayed of his Harriot. Du. Ch. 
WL/cs 140. . 


5. What may be given thereto, or 
out of what, and when. 


I. Ne Charity can ariſe out of Uſury. 
Du. Ch. Uſes 136. | 

2. A Copyhold may be charged with a 

haritable Uſe. Tot. 92. Hern's Ch. Uſes 


97. | | | 
3. A Debt owing by Statute, Judgment, 
Recognizance, or Bond, which is but a 


ff a School, and decreed a good Appoint- 
ment.within the Statute to maintain a Cha- 


4. A Debt in Action. given for the Erec- 
tion of a School good. Tot. 91, 92. 


ites, That whereas ſuch Gifts are prohibited 
nd reſtrained by Magna Charta, and divers 
ther wholeſome Laws, as prejudicial to and 
againſt the Common Utility, and to the Diſ- 
nheriting of lawful Heirs; for Remedy 

eg whereof 


der been to a Corporation; for then the 


geviſe to one only, and to have a Barriot 


render to two to a Charitable Uſe, becauſe 


* 


hoſe en action, was given for the Creation 
itable Uſe. Herne of Ch. Uſes 94. 5 


5. The Statute 9 Geo. 2. of Mortmaine re- 


[53 


j 
: 


33 
2 ̃ —„— 


54: 


Pays of Execution and Death) and be li- 


rolled in the High Court of Chancery, within 


Bodies Politick or Corporate or otherwiſe, 


ſuch Lands, &c. Sum or Sums of Money or 


dented, ſealed and delivered jn the Preſence 


the Transfer of ſuch Stocks, ſix Kalendat 
Months at leaſt before the Death of ſuch 


the making thereof, and. be without an) 
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whereof it is enacted, That from and aſter 
24 June 1736. No Manors, Lands, Te. | 
nements, Rents, Advowſons, or other He. 
reditaments, Corporeal or Incorporeal what. 
ſoever, nor any Sum or Sums of Money, 
Goods, Chattels, Stocks in the Publick 
Funds, Securities for Money, or any other 
Perſonal Eſtate whatever, to be laid out or 
diſpoſed of in the Purchaſe of any Land, 
Tenements, or Hereditaments, ſhall be given, 
granted, aliened, Cc. or any ways conveyed 
or ſettled, tq or upon any Perfon or Perſons, 


for any Eſtate or Intereſt whatſoever, or any 
ways charged or incumbred, by any Perſon 
or Perſons whatſoever, In Truſt or for the 
Benefit of any Charitable Uſe whatſoever; 
unleſs ſuch Gift, Conveyance, Cc. of any 


Perſonal. Eſtate, (other than Stock in the 
Publick Funds) be and be made by Deed in- 


of two or more Credible Witneſſes, twelve 
Kalendar Months at leaſt, before the Death 
of ſuch Donor or Grantor, (including the 


ſix Kalendar: Months next after the Execi- 
tion thereof; and unleſs ſuch Stock be trany 
ferred in the Publick Books uſually kept for 


Donor or Grantor (including the Days of th 
Transfer and Death) and unleſs the ſame be 
made to take Effect in Poſſeſſion, for ti 
Charitable Uſe intended immediately fron 


Power 
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power of Revocation, Reſervation, Truſt 
Condition, Limitation, Clauſe or Agree- 
ment whatſoever; for the Benefit of the 
Donor or Grantor, or of any Perſon or Per- 
ſons claiming under him; provided that no- 
thing in the ſaid Statute before mentioned 
relating to the Sealing and Delivery of any 
Deed or Deeds, twelve Kalendar Months at. 
leaſt before the Death of the Grantor, or the 
Transfer of any Stock ſix Kalendar Months: 
before the Death of the Grantor or Perſons 
making ſuch Transfer, ſhall extend, or be 
conſtrued to extend to any Purchaſe of any 
Eſtate or Intereſt in Lands, &c. or any 
Transfer of Stock, to be made really and 
bona fide, for a full and valuable Confidera- 
tion actually paid, at or before the making 
ſuch conveyance or Transfer, without Fraud: 
or Colluſion. And it is thereby further 
enacted, That all Gifts, Grants, Sc. Trans- 
fers, and Settlements whatſoever, of any 
Lands, Ec. or of any Eſtate or Intereſt 
therein, or of any Charge or Incumbrance 
affecting or to affect the ſame, or of any 
Stock, Money, Goods, Chattels, or other 
Perſonal Eſtate or Securities for Money, to- 
be laid out or diſpoſed of in the Purchaſe of 
any Lands, E9c. or of any Eſtate or Intereſt. 
therein, or of any Charge or Incumbrance 
affecting or to affect the ſame, to or in Truſt. 
for any Charitable Uſes whatſoever, which 
ſhould at any time after the ſaid 24th of 
June be made in any other Manner or Form, 
than by the ſaid Act is directed and ap- 
pointed, ſhould be abſolutely, and to all In- 
tents and Purpoſes, null and void ; ſave to the 
Univerſities in Great Britain, or Colleges, or 

1 | Houſes 


* * 
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Houſes therein, or the Colleges of Zaton, 
Wincheſter and Weſtminſter ; provided that 
no ſuch Colleges or Houſes which hold ſo 
many Advowſons of ſuch Benefices, as is 
equal to Half the Numbers of their Fellows, 
or Students be capable of Purchaſing, &. 
any other Advowſons by any Means what- 
ſoever; the Advowſons, as are annexed or 
— for the better Support of the Head - 

ips, not to be computed therein, and pro- 
vided the ſaid Act extend not to Scotland. 


6. In Can. 26. 
Ari 1740 ÞAfoburnbam and Bradſbay, 


The Caſe was this; One made his Laſt 
Will and Teſtament before the Commence- 
ment of the above Act, and died after the 
Commencement; on this Caſe the Lord 
Chancellor directed, that the Opinions of 
all the Judges ſhould be taken, on the 2 
ſtion a good Will or not; and all the reſt of 
the Judges (Denton F. Sick) were of Opi- 
nion that the Will was good, not with- 
ſtanding the Intervening of the Statute; and 
ſo his Lordſhip was pleaſed to decree, and 
that the Truſt of the Charity be carried into 
Execution. ] 

 #* See Caſe in Canc. 28 Fuly 1740. Ab 
lington and Cann. | 


4 as a Accs Ak. Mid. a. iis. > 


6. To =m_ the Intent of tht 


Foun 


1. TER Intention and Will of Founders 
or Donors ſhall bind the King, tho 


not named in the Statute, as appears in S's 
| ful 


Hh, tu hwy e ge 
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ruto Templariorum, Anno 17 E. 2. where it 
is ſaid, Ita ſemper quod pia & celeberima Vo- 
untas Donatorum in omnibus teneatur & exple- 


atur, & perpetuo fanctiſſime perſeveret, &c. 


i Re . | | ' 
2. A Decree of Commiſſioners of Chari- 


table Uſes was reverſed for varying from the 


Intent of the Founder or Donor. Caſes in 
Law and Equity, 2 Part, Wright and Ho- 


bart's Caſe, 64, 65. | 
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3. Puſ. 10 Geo. 2. The Attorney Gen. and 5 


Stephens. | | 
The Caſe was, Dr. Radcliffe, the late 

Phyſician, by Will deviſed 300 J. per Aunum 

to two Perſons to be choſen by the Archbi- 


ſhop of Canterbury and certain other Truſtees 


out of Univerſity College in Oxon, which 


dum he directed to be paid them for ten | 


Years for their Maintenance, five Years 


whereof they were to ſpend in England, in 


the Study of Phyſick, and the other five 


abroad ; the Defendant was one fo choſen 
and ſtudied here according to the Directions 


of the Will, and for that Time he received 

his five Years Salary; but after did not go 
abroad on account of his ill State of Health, 
and thereupon Anno 1130 reſigned to the 


Truſtees, who accepted his Reſignation, and 
choſe another in his Room, and Anno 1535 
the preſent Information was exhibited againſt 
the Defendant, that he might account for 
the five Years Salary, by him thus received. 


Mr. Fazakerley for the Defendant argued, 


that in a late Caſe which came before the 
Houſe of Lords, upon an Appeal, their 
Lordſhips were of Opinion that the Word, 
Maintenance, included Education; and there- 


fore, 
0 


+ — Wa 2 —Q — — — — — 


1 1 a Daughter being Heir gives the 


and the Daughter had given, ut ſupra, be- 


ſon of the Condition. D. Char. Uſes 138, 
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fore, tbough that Word was uſed in the 
preſent Will, Education muſt be intended 
by it, as implied. He argued, that when 
the Defendant had ſpent Half his Time in 
his Education here in England, and was 
prevented by ill Health from going abroad, 
and thereupon had reſigned, and his Reſig. 
nation accepted, and another choſen in his 
Stead, he ſubmitted it, that the preſent 
Bill muſt be thought an unreaſonable one. 
My Lord Chancellor was of that Opinion, 
and ſaid, that the Name of the Caſe cited 
was Gandy and Arnftis, fo diſmiſſed the Infor. 
mation. | 5 


7. How favoured. 


I. General. 


Lands deſcended upon her to Charity, 
and then a Son is born; he ſhall avoid the 
Gift; but if the Father had been Feoffee, 
fur Condition that he and his Heirs ſhould 
give the ſame Lands to Charitable Utes, 


ſore the Son born, the Son had been bound, 
for this clear Reaſon ; becauſe the Daugh- 
ter in this Caſe had done no more than the 
Son himſelf ſhould have performed by Rea- 


139. FI 
2. A Copybolder ſurrenders to the Uſe of 
his laſt Will, and thereby deviſes that the 
Parſon, Church-wardens, and four honeſt 


Men of the Pariſh of Allballous, ſhould ” 
| 1 LE is 


ry 
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is Copyhold for a charitable Uſe, the Co- 
b yholder dies, and his Heir is admitted, 
be Parſon, Sc. ſell the Land to 7. S. the 


en | 
in eir was compelled to ſurrender accord- 
14s ngly. Guiddye's Caſe, decreed 4 Fa. in 
d, and. D. Char. Uſes 140. 


3. It was urged in this Caſe, that in 
aſes of Charity, where the moſt ſpeedy 
nd leaſt expenſive Methods ought to be 


Wu that the Court ought to decree upon 
en, March 1721. 


2. By Conftruffion, 


1. Upon a Will of a Leaſe of the Rec- 
dry of Hains in Com Wilts, reſolved by E- 


Wooreſt of his Kindred, ſhall be a good De- 
Wiſe ; although it doth not appear that he 
ad any poor Kindred. Tot. 92. Vide Cha- 
ities, favoured in general. Y 


10 2. In the Caſe of Kerry and Dethick, ad- 
es, aged a Deviſe to one and his Heirs, of 
pe- he Rents and Profits of his Land, this is a 
id, esiſe of the Land it ſelf: Alſo reſolved, 


hen one deviſeth the reſt of his Land to 


or a Deviſe of the Rent then reſerved, or 
ſter to be reſerved upon an improved Va- 
e. Herne of Charitable Uſes 77. 


of 3. Money was given for the Good of the 
he hurch of Dalk, and reſolved good, not- 
* ithſtanding theſe general Words. Herne of 
c 


Var. Uſes 97. Wh 
4. When 
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hoſen, an Iſſue ought not to be directed, 
he Proofs. Biſhop of Rocheſter and Attorn. 


Wcri02 and Popham, that a Deviſe of Mo- 
ey to be diſtributed to twenty of the 


Charitable Uſe, it ſhall be taken largely 


. ————_—_s — 


— 
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4. When no Uſe is mentioned or ireQeq 
in a Deed, it ſhall be decreed to the Uſe of 
the Poor, tho' the Feoffees be Gentlemen 
living out of the Town, and no Inhabirant 
within the Town. Herne of Char. Uſes too, 


3. Where not good, as a Will, whether gui 
as an Appointment. 


1. Colliſon ſeiſed of Lands in Fee in Papi 
Street of Eltham, 25 H. 8. deviſed the Rent 
of his Lands to his Executors for Repars 
tion of Highways within the Pariſh for ever; 
and upon a Reference to Monrtague and H. 
bart Ch. Juſt. out of Chancery, they cert 
fied it good. If one demiſe the Rents and 
Profits of his Lands to another and h 
Heirs, this is good of the Land it ſelf; anti 

ſecondly, though it were void in Law, be 
cauſe made 25 H. 8. ſo long before Stat. 31 
& 34 H. 8. befpre which no Lands were de 
viſable, but cuſt6mary+, Lands; yet by tte 
Statute 43 £þjz. it is-mage good, and ſhi 
be taken within. that Statute for a good Li 
mitation and Appvintment to a Charitable 
Uſe; and it was-decreed according to thelt 
Certificate. Herne of Char. Uſes 81, 82. 
2. Stoddard deviſed a Rent of 101. a Len 
out of his Houſe called the Swan with in 
Necks, in the Old Fury, London, for Main 
renance of two Scholars at Oxon and (un 
bridge, and willed that one Hugh, the Sc 
vener, ſhould put ir into Writing, whid 
was accordingly done; this being found if 
Inquiſition was decreed, and that confirmel 
on Appeal; for though by Law Rent as 
not be created or granted without 4 
1 
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fill in Writing, yet this nuncupative Will 


ſe, by the Words of the Statute of Li- 
jtation or Appointment; for though not 
good Gift, yet it is a good Limitation or 
Wppointment. Herne of Char. Uſes 98, 99. 
Wotc; This before Statute of Frauds, the 
WW: being now otherwiſe under that Statute. 
. Money was given to maintain a preaching 
Winiſter; this is not a Charitable Uſe named 


o Judges, it was decreed to be good, and 
e Uſe a Charitable Uſe within the Equity 


ver; 
lat Statute ; and the Executor accordingly 
ri · ¶ as ordered to pay the Money for the Main- 
and nance of it. Herne of Char. Uſes, 101, 102. 
hi 4. Lands were given to the Church- 
and xrdens of a Pariſh, to a Charitable Uſe ; 


Wo' the Deviſe was void in Law, yet de- 


 de- ed and appointed withy 
the Char. Uſcs 101. N 
hal BY 5. Information wt 
I. iſed of Lands, G 


lege in Cambridge W 
a Scholar there, ad i 
lauſe : If any Cavil [A 


fen t the ſame cannot & N the College, by 
u /n of the Statute of Mortmain, then J 
[ain viſe them to Robert Newman and his 
urs; and under Pretence that by the Sta- 


ate of Mortmain the College could not 
ave them, Robert Newman entered and held 
e Poſſeſſion ; whereupon Attorney General 
rought this Information to have the Lands 


ppeared upon the Bill and Anſwer ; and 
Yor. II. ” 


as good to create the Rent to a Charitable 


the Statute; yet by the Lord Keeper and 


abliſned with the College, and this all 
M it 


761 
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Keeper Bridgman, that it ought to be ef 


notwithſtanding the Statute of Mortmai 


Keeper ſaid, that this Caſe differed ny 1 


named, which was a void Deviſe to paſs ti 


' tute ought to be held, (viz.) a Commiſia 
and Inquiſition, and Decree by Commiſi 


Charity, though before the Statute no ſuc 
267. | 


| purchaſe a Parcel of Ground in Crick/ad 
there, and gave to the ſaid School 201. # 


nor of Midbill, and died: This Will and i 
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it being a Charity, it was held by Lay 


bliſhed with the College by Statute 43 El 


and notwithſtanding the Clauſe in th 
Will; and ſo it was decreed; and Lai 


from Lloyd's Caſe in Hob. 136. 1 Lev. 20 

6. Prat deviſes his Houſe in St. Sepuct;iM 
Pariſh to St. 7ohn's College, he being TM 
nant in Capite, and the Corporation ni 


Lands, and ſo on former Proceedings cen 
fied by the Opinion of the Judges. L 
Keeper notwithſtanding decreed it a g 
Appointment within the Statute 43 E. blil 
then it was objected, if ſo, that then . 

Proceſs and Method appointed by the $t 


ners, and ſo to come at laſt to a final I 
cree by Lord Chancellor, or Lord Keepe 
but not to ſue by original Bill, as in th 
Caſe; but the Lord Keeper decreed th 


Decree could have been made. 1 Chan. C 


5. 'Tenant in Tail of the Manor of Mi 
hill in Berks made a nuncupative Will 
which being after reduced into Writing 
was proved as ſuch by three Witneſſes, a9 
by this he deviſed, that his Executors ſhou 


Milts for the Erecting of a Free-Sch0l 


Annum Rent, to be paid out of his ſaid I 


Deu 
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Death of the Teſtator were both before the 
ea tatute of Frauds, and alſo the Probate 
herefore in the Spiritual Court, as a nuncu- 
nan ative Will; and in Purſuance of this Will 
Je Executors bought the Ground in Crick- 
Loi, and built the School, and the Commiſ- 
| ov; 0ners for Charitable Uſes decreed the Iſſue 
Tail of the Manor of Midbill to pay the 


s re Lord Chancellor Harcourt, it was in- 
cen: td for the Decree, that though this was 
Lo oid as a Will, yet it was good as an Ap- 


„ bu þ s if Tenant in Tail had deviſed Lands 


n tv ithour levying a Fine, or ſuffering a Re- 


e dWovery ; or a Copyholder had deviſed to 
io barity, without Surrender to the Uſe of 
ni is Will, ſuch Deviſes would be made ef- 
cual. His Lordſhip allowed the Excep- 
epa on and reverſed the Commiſſioners Decree z 
1 ti r that at Law, Land, or a real Eſtate, were 
ot deviſable, and by Stat. 32 H. 8 it is as 
) fü uch required that a Will of Land ſhould 
Wc in Writing, as that by Statute of Frauds 
is required that there ſhould be three 
titneſſes; and as in obhnſon's Caſe decreed 
Nuß Lord Chancellor Cowper, a Deviſe of 


ri inds in Writing to a Charity, ſince the 


atute of Frauds, but not atteſted by three 
(hou itnefſes, was held to be void, ſo a Deviſe 
Land without Writing ſhould be void 
Scha o, eſpecially it being by Tenant in Tail, 
d of a Rent too, which cannot paſs but 
d MY Deed; and it would be very dangerous 
nd allo of Nuncupative Wills of Lands. 
Deal M 2 Sed 


WP rrcars of the 207. a Year Rent to the 
cool; the Iſſue in Tail excepted to the 
(Decree, and the Exception coming on be- 


ointment by Kat. 43 Eliz. of Char. Uſes. 
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Sed quaere,' ſays the Reporter, and vide Dy, 
Char. Uſes 81. Stoddard's Caſe, where one 
fore the Statute of Frauds deviſed a Rent 
of ten Pounds per Annum out of Lands to 
a Charitable Uſe, and willed that one Hug), 
the Scrivener, ſhould put it into Writing, 
which was accordingly done; and decreed 
that this Nuncupative Will was good; for 
though a Rent cannot be created, without 
Deed, yet by the Words of 43 Eliz. it may 
be appointed without Deed, and though the 
Nuncupative Will be void, as a Will, it is 
good as an Appointment, (tbus far the Caſe) 
and it ſeems (continues the Reporter) that 
the Statute 43 Eliz. which makes theſe Ap. 
pointments to Charities good, being ſubſe- 
quent to the Statute 32 H. 8. of Wills, ſu- 
perſedes and repeals that Statute ; but it is 
true, that the Statute of Frauds and Perju- 
ries, being ſubſequent to the Statute 43 H. 
does repeal that Statute ; and therefore ſince 
the Statute of Frauds, Cc. an Appointment 
of Lands to a Charity by a Will, not at- 
teſted by three Witneſſes, is void. 2 Peer 
Will. fo. 247. Fenner con. Harper. Prec. Ch. 
389, 390, 391. S. C. and Gilb. 44, 45. S. C. 
8. If a Will be defective it ſhall not ope- 
rate as an Appointment to ſupport a Cha- 
rity. Prec. Chan. 390, 1 

9. A Will wanting Witneſſes will not 6 
perate as an Appointment to a Charity by 
the Statute 43 Eliz. Prec. Chan. fo. 270 6 
389. See and note 3 Rep. Ch. 150, Ec. 

10. Parol Deviſe to a Charity out of Lands 
being defective as a Will, cannot be ſupported 
18 an Appointment ; becauſe being defective 


as a Will, which was the Manner of _—_ 
| | | anc 
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ance he intended to paſs it by, it can have 
no Effect as an Appointment, which he did 
not intend; and of this Opinion my Lord 
Chancellor ſeemed to be, and decreed accord - 
ingly in the principal Caſe. Prec. Chan. 39 r. 

11. Lands deviſed to Charities, and the 
Will not publiſhed in the Preſence of three 
Witneſſes, as the Statute of Frauds requires, 
not good either as a Will or an Appoint- 
ment; but was good for ſo much as was 
Copyhold, they paſſing by the Surrender, 
and not by the Will. And tho' there were 
three Witneſſes to a ſubſequent Codicil, that 
cannot help the Will. 2 Vern. 597, 598. It 
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was in- 


Ca. 536. Attorn. Gen. con. Barnes & ux. See — 2 
and note 3 Mod. 262. Hob. 136. Mo. 888. pee Cee, 


that the Sta» 
tute of Frauds and Perjuries makes Wills of Lands abſolutely void, if 
not three ſubſcribing Witneſles thereto, and the Statute is to be ſtrictly 
taken to preyent Frauds in the Time when People are eaſieſt to be impoſed 


on. Vide Gilb. Rep. 5. where Lord Chancellor ſeemed of this Opinion. 


4. N here have been long dormant. 


Money long ſince given to a Charitable 
Uſe decreed with Intereſt. Tot. Rep. 91. 
Vide antea General, hs 


5. Defes ſupplied for. 


1, Where it would be void in any other Caſe as 
being againſt the Rules of Lau. | 


1. If a Feoffment be made to Dean and 
Chapter, on Condition to perform a Charita- 
ble Uſe, it is good, tho? they cannot be ſeiſed 
to another's Man's Uſe. A Bankrupt, an Ac- 
countant, a Recuſant, may be Feoffees, or 
Donees to Charitable Uſes. Dn. Char. Uſes 138. 
M3 2. A 
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releaſe to the other to a Charitable Uſe, 
good, aliter, if one grant to the other for 


be imployed to ſuch Uſes as his PFeoffees 


- rence in Reading for ever. Exception was 


cauſe the Plaintiffs (the Mayor and Bur. 


2. A Leaſe for Years is made, rendring 
Rent to a common Midwife for poor Wo. 
men, good, though a Reſervation of Rent 
cannot, at Common Law, be to a Stranger. 


Du. Ch. Uſes 140. 
3. If there be two Jointenants, and one 


uch Uſe; for Jointenants cannot grant one 
to another. Du. Char. Uſes 140. 

4. A Man makes a Feoffment with Power 
of Revocation, and then ſells the Lands to 
a Charitable Uſe, good, and he cannot re- 
voke. Du. Char. Uſes 1409. | 

5. A Man deviſes a Term of Years to a 
Woman during her Life, the Remainder to 
another to a Charitable Uſe, tho' the 
Remainder limited be void, yet the Execu- 
tors of the Woman, who ſhall have the 
Reſidue of the Term, ſhall be charged 
with the Uſe. Du. Char. Uſes 140. 

6. A Man deviſed by his Will Monies to 
a Charitable Uſe to be beſtowed for poor 
People, and the Refidue of his Goods to 


ſhall think meet, Deviſe is good, tho' toa 
Corporation. Tot. 95. 


2. Where the Poor, either are not a Corpora. 
tion, or not one capable. 


1. A Deviſe to the poor People maintain- 
ed in the Hoſpital in the Pariſh of St. Lau- 


— — — — — — Fo YN OE _ a 


taken, that the Poor were not capable b) 
that Name, for no Corporation; yet be. 


Pd 


geſſe) 


4. 
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ceſſes) were capable to take Lands in Mort- 


main, and did govern the Hoſpital, It was 


decreed the Defendant ſhould aſſure the 


Lands to the Mayor and Burgeſſes for the 


Maintenance of the ſaid Hoſpital. To. 93. 


2, Ridley ſeiſed of Copyhold Lands in 


Barking in Com Eſſex deviſed, that the 
Parſon and Church-wardens in Thames- 
Street London, and four honeſt Men of that 


8 Pariſh, ſhould ſell the Land, and imploy 


the Money for the Poor and Charitable U- 


ſes in that Pariſh ; and it was objected, 


that the Deviſe was void ; becauſe the Par- 
ſon and Church-wardens were not a Cor- 
poration to take Land out of London, nor 
to ſell it for ſuch Uſes; but it was decreed, 
that the Deviſe was good, and that they 
had a good Authority to ſell the ſame, 
Toth. 93. OR TE 


3. Where given by Tenaut in Capite. 


1. An Annuity deviſed out of Lands 


| holden in Capite to Charitable Uſes judged 


good. Du. Char. Uſes 94. | 

2. This Caſe, by the King's Command, 
was referred to the Juſtices of the King's 
Bench, and was thus: Aſcough ſeiſed in 
Fee of the Manor of D. holden by Knight- 
Service in Capite, deviſeth the ſaid Manor 
to be ſold by his Executors; Part of the 
Money to be paid to his Wife, and Part in 
ſeveral other Legacies, and the Reſidue 


thereof he gave to Charitable Uſes, (viz.) 


for the marrying of poor Maidens and Re- 
lief of Priſoners, Cc. The firſt Queſtion 
was, whether this was a good Deviſe to 

Ws 6 bind 
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ſecond Queſtion was, whether ſuch a Deviſe 


third Part; for by the 32 & 34 H. 8. he 


veyance within Sat. 43 Eliz. becauſe here 


4. Where given by Tenant in Tail. 
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bind the King and to bar him of his primer 
Seiſins by the Sat. 43 Eliz. of Charitable 
Uſes; and all the Juſtices held clearly that 
this ſhould not bar the King for his Intereſt 
of Wardſhip, Livery, or primer Seifin; 
becauſe general Words where the King is not 
named thall never bind or bar him. The 


by the ſaid Statute be good againſt him for 
the whole, and ſhall bar the Heir to claim a 
third Part; and they alſo reſolved, admit- 
ting it to be a Conveyance within the Sta. 
tute, yet it is void againſt the Heir for the 


hath no Power to diſpoſe but-of two Parts; 
ſo for the third Part it is clearly void. The 
third Queſtion was whether this were a Con- 


is not any Diſpoſition of the Lands to Cha · 
ritable Uſes, but an Appointment, that the 
Land ſhall be ſold and the Money divided, 
Part to bis Wife (who is clearly out of the 
Statute) another Part to ſatisfy divers Lega- 
cies, and the Reſidue, which, in truth, was 
the greateſt Part, to the ſaid Charitable 
Uſes; but as to this, they all reſolved pot. 
Cro. Car. 525, 526. See and note 3 Rep. 
Ch. 68, 69. 2 Vernon 4. 


1. Tenant in Tail ſettles Lands for a Cha- 
rity, and Auno 1652 a Decree was by the 
Commiſſioners of Charitable Uſes for app!y- 
ing theſe Lands to the Charity, then the 
Eſtate-Tail is ſpent, and Tay, the now Plain- 
tiff, being Remainder-Man in Fee and " In- 

| ant, 


the 


in- 


nt, 
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fant, put in Exceptions to the Decree, that 


he ought not to be bound by it, not coming 
in under Tenant in Tail. This came on be- 
fore the Lords Commiſſioners, who were all 
of Opinion, that all Appointments of Te- 


nant in Tail to a Charity, are by the Sta- 
tute good and binding againſt the Remain- 


der-Man, as well as againſt the Iſſue in 
Tail, and therefore confirmed the Decree 
with Coſts. Prec. Ch. 16, 271. Gilb. 44. 


2. The Queſtion was, whether a Deviſe 
by Tenant in Tail, who levied no Fine, nor 
ſuffered any Recovery, be a good Appoint- 
ment, within the Statute of Charitable Uſes, 
againſt the Defendants who claimed under 
the Intail; the Commiſſioners below had de- 


creed for the Charity, and now on Excep- 


tions it was confirmed by Lord Keeper, who 
ſzid, he was of Opinion, that the Intent of 


the Act of the Queen for Charitable Uſes, 
was to make the Diſpoſition of the Party as 


free and eaſy as his Mind, and not to oblige 


him to the Obſervance of any Form or Ce- 


remony either of Leaſe or Releaſe, or Com- 
mon Recovery, or Fine, G. and cited the 
Caſe of Colliſon in Hob. where before the 


Statute of Wills, a Will of Land made 15 


H. 8. deviſing the ſame for Repair of High- 
ways adjudged good within the Statute of 
the ſaid Queen; tho? made long after; Mo. 
888. the ſame Caſe, but there called 
Rulle's Caſe, Griffith Lloyd's Caſe in Hob. A 
Deviſe to Feſus College being in Mortmain 
and void at Law, yet allowed good within 
the Statute of the Queen. Damns's - Caſe, 
Ih. 822. A Feme Covert, Adminiſtratrix, 
deviſes to Charity, and held good. Rivet's 

Rs | | Caſe, 
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Jura Eccleſiaſtica: 
Caſe, Mo. 890. Deviſe of a Copyhald 
without a Surrender to the Uſe of the Will 


held good, and ſo in Reppington and Rep- 


pington, and the Town of Chaid and Opie and 
Higgins againſt the Town of Southampton, on 
the Will of one Mill; 26 Fune 1671. A De. 
viſe out of a Manor held iz: Capite decreed 
good, being to a Charity, tho? otherwiſe the 
Will woid, as to a third Part. Vild and 
Windbam, who; aſſiſted in that Caſe, ſay. 


ing, that the Statute of the Queen was 


an enabling Statute, giving Power in any 
Manner to diſpoſe to Charitable Uſes. In 
the Caſe of Sir John Platt and St. John's 
College, 27 Car. 2. a Miſnomer ſupplied. 1 C} 


Rep. 267. Prec. Ch. 16, 271. | 


3. The Reaſon why a Deviſe by Tenant 
in Tail to a Charitable Uſe ſhall be good 


againſt the Iſſue in Tail is; becauſe the Te- 


ſtator had it in his Power by Pine to have 
barred the Iſſue; and tho' he did not live to 
perform the Ceremony, yet as a Will being 
perfect and compleat by the Aid 43 Elix. it 
might work as an Appointment; for that at 
Common Law there were no Fines, nor Re- 
coveries, nor Eſtates-Tail ; and therefore that 


| Statute was a reſtoring of the Common Lav. 


So of a Deed of Birgain and Sale, tho' not 
inrolled, by Statute 2) H 8. Prec. Ch. 391. 


5. Where given by Cop Holler. 


A Copyhold Inheritance not ſurrendered 
to the Uſe of the Will to a Charity, ſupplied. 
3 Ch. Rep. 220. Mo. 890. 2 Vern. 454 


6. Mer 
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6. Where given by Feme Covert. 


The Feme having Power to diſpoſe of her 
Perſonal Eſtate, which only comprehended 
ſuch Perſonal Eſtate as ſhe had before Cover- 
ture, having (after being married) in a ſe- 
cret Manner gotten into Poſſeſſion of a large 
Perſonal Eſtate by her Father's Death, which 
I ſhe concealed from her Husband, diſpoſes of 
ber Perſonal Eſtate to Charity; yet decreed 


ny that what was ſo concealed ſhould not be diſ- 
In covered and taken from the Charity and 
1 given to the Hus band, ſo as to diſappoint 
th, the Charity. See Caſe, Pilkington and Cuth- 


lertſon in Houſe of Lords. 11 March 1711. 


. Whether may lay the whole Burden on any 
one or more, or muſt ſeek ſeveral Remedies 
in Proportion. | 


1. A Decree upon the Statute of Chari- 
table Uſes being made for the Town of 
Raiſen, and the Defendant poſſeſſing ſome 
Part of the Land liable to the Money de- 
creed, inſiſted on paying but his Proportion, 
there being ſeveral others who had Lands 
chargeable with the ſame Uſe, as well as the 
Defendant; the Court declared, that a De- 
crce being made for the Town, they may 
lay the Whole on any one liable, and he to 
pay the Whole; but he may compel the 
others to contribute. 1 Ch. Rep. 91, 92. 

2. Where Money to Charity is iſſuing out 
of Lands in Poſſeſſion of ſeveral, they may 
levy all upon one, or otherwiſe at their 
Pleaſure ; but the reſt ſhall contribute, " 
| rae 
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the Application of the other Parties. 1 Re 


Cb. 91, 92. 3 Vol. 22 Eq. Abr. 98, 99. Salt. 


Attorney Gen. and Shelley. Vide Salk. Cha- 


rity, or Charitable Uſes. 


8. To take Improvements. 


1. Davis erected an Almshouſe in Hening- 
ton Haſtings for Eight poor Men, and being 
ſeiſed of Lands in T. AM. and B. then let at 


Tol. a Year, deviſed his Rents for the Main- 


tenance of the ſaid poor in the ſaid Alms- 
houſe, and dies, and his Heirs pays the 10% 
yearly at the Almshouſe, and at the End of 
the Term demiſes again at 40/7. a Year; the 
Commiſſioners decree the whole Lands and 
Profits to the Charity, and the Arrears of 
the improved Rent, taken by the Heir from 
the Expiration of the old Leaſe, till the De- 
cree, and that the new Leaſe ſhould be void 
and yielded up; and upon Appeal in Chan- 
cery brought by the Heir, and Exceptions 
taken to the Decree, the Lord Keeper refer- 
red the Caſe to the Judges, principally, 
whether if one deviſes the Rent of his Lands 
to a Charitable Uſe, if by this Deviſe the 
Land paſſed ; and they certified their Opi- 
nion, that by Deviſe of the Rents of the 
Lands to a Charitable Uſe the Land it ſelf 
paſſed, E5c. and the Commiſſioners Decree 
was affirmed. Herne of Char. Uſes. 16, 


45 8 1 
2. There was a Diſpoſition in 1579 (which 


was before the Stat. 43 Eliz. for Charitable 


Uſes) to a Charity, Part of the Lands wer 
of a defective Title, and the whole Diſpo- 


ſition void, being before the Statute ; yet an 
Agree⸗ 
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Agreement was had between the Parties in- 

tereſted and Truſtee for ſettling the Uſe de- 
ſigned, ſo much as was proportionable in Va- 
jue to what the Donor had to give; and this 
was all done before the Statute, and long 
Leaſes made of the Ground to ſeveral Te- 
nants at ſmall Rents to build, who had 
thereby improved the Ground that was but 
201. a Year to 150 l. a Year. The Com- 
miſſioners by Decree avoided the Tenants 
Leaſes, they not being, in Strictneſs of Law, 


un- 

ms. good. On Exceptions to this Decree, the 
ol, Court declared, tho* the Charity was prece- 

| of dent to the Statute, yet the Statute ſubſe- 
the quent had a Retroſpect, and would make it 
and a good Appointment that was not ſo before, 
5 of but void. And it was declared, that ſo as 


the Terretenants be no Loſers, they ought 
not to be Gainers in the Caſe of Charity, 
and ſo ordered, that during the 'Terrete- 
nants Leaſes there ſhould be an Augmenta- 
tion of 50 J. per Annum allowed by them in 
Proportion to the poor. 1 Ch, Caſe 195. 

3. The Reverſion in Fee of divers Lands, 
on which 70 J. per Annum Rent was re- 
ſerved, was given to the Corporation of Co- 
veutry, and the whole 101, reſerved Rent 
was appointed to particular Charities ; after 
the Leaſes expired, the Rents were conſi- 
derably increaſed, the Overplus to be ap- 
plied to the Augmentation of the Charities, 
and not to be for the Benefit of the Corpo- 
ration. See the Caſe of the Mayor of Co- 
ventry and the Attorn. Gen. 8 May 1720 
before the Houſe of Lords. Vide 2 Vern. 
397. and 2 Ch, Caſes 53. 


9. Arrears 


174 Jura Eccleſiaſtica; 
9. Arrears to go FE Augmentation of. 


Paſ. 10 Geo. 2. in Cans. Clerk and other: 
againſt Brabant and others. Hp 
This Bill was brought for the Poſſeſſion of 
Lands ſubje& to a Charity decreed to the 

Plaintiff; the Fact appeared to be thus. The 
Charity conſiſted of three Lectureſhips (viz) 
Hempſted, Barkbempſted, and St. Albans, and 
there had been reported from 1660 to 168 
an Arrear amounting to 540 J. which was di- 
rected to carry Intereſt at 67. per Cent. and 
to be laid out in Augmentation of the Cha. 
rity, and there being a former Arrear due to 
the Lecturers Anno 6 Will. 3. a Decree was 
pronounced for putting them into Poſſeſſion 
of the Premiſſes in Order that they might 
receive what was ſo due to them, together 
with the growing Charity, and pay over the 
reſt of the Money, for the Benefit of the 
Augmentation, under this Decree as well as 
under a Letter of Attorney from one of the 
Lecturers. Dr. Brabant, who had the other 
two Lectureſhips, took Poſſeſſion of the Pre- 
miſſes, and kept the ſame to the Time of his 
Death ; after which his Son continued ſuch 
Poſſeſſion, and they (the Father and Son) 
received all the Arrears, ſave 23 J. 175. 64 
and whether, on Payment of this Sum, the 
Plaintiffs, who were Purchaſers, ſhould not 
be let into Poſſeſſion, was the Queſtion, fot 

which my Lord Chancellor decreed. 
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10. Metber to contribute. | | | | 


1. A Man by Will gave ſeveral Legacies, 
and particularly 407. to Charity; the Spiritual 
Court would pay the Charity firſt, and not 
in Average or Proportion with the other 
Legacies ; Plaintiff brought the Bill ſerting 
| forth the Matter, that there was a Deficiency 


4 WY of Aſſets, and moved for an Injunction, but 
L Motion refuſed; for that the Civil Law, 
is was the Law by which Legatory Matters 
id were to be determined, and the Spiritual 


Court had undoubtedly the Juriſdiction 
thereof; and if by their Law a Preference 
was given to Charities, he could not alter 
that in that Point, neither would direct Se- 
curity to be given for Refunding, in Caſe of 


er Deficiency of Aﬀets. 1 Vern. 230, 231. 
he Caſe 226. Fielding and Bond. | 
he 2. By the Civil Law, if a Man deviſes out 
3 of his Perſonal Eſtate to a Charity, and 
he gives alſo a Legacy thereout -to others, and 


er the Perſonal Eſtate fall ſhort to pay all, the 
e. Charity ſhould be preferred; but here that 
his Rule will not hold; but the Charity muſt 


ch abate in Proportion. Prec. Ch. 390. 

o) | 3. It was reſolved in the Cauſe Maſters and 
Fl Maſters, that the Charity, tho' preferred by 
he the Civil Law, yet ought to abate in Pro- 
jot portion; for they were but Legacies. 1 P. 


for Wil. 422, 423. TELLS 
4 One Penning of Saffron Walden in Eſſex 
and others ſubſcribed to the Charity School 
there of twelve Boys and twelve Girls, which 
Subſcription was only during the Pleaſure of 
the Benefactors. Peuning took Delight in 
. | mein 


le- 2 
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ſeeing theſe Charity Children, and declared 


he would leave them ſomething at his Death, 


There was alſo a Free-School in the ſame 
Town, and Penning by his Will gave 5000 
to the Charity School, and ſeveral Money 
Legacies, and died. The Executors inſiſted 
on Want of Aſſets. Lord Chancellor; tho 
the Free-School be a Charity School, yet 
the Charity School for Boys and Girls went 
more commonly by that Name, and as the 
Teſtator was fond of the latter, and had de. 
clared he would leave them ſomething; 
therefore that, and not the Free-Schodl, is 
intitled ; ſo let the Legacy be brought into 
Court with Intereſt from the End of the 
Year after the Teſtator's Death, and in Caſe 
of Deficiency of Aſſets, let all the Pecuniary 
Legacies, as well that to the Charity, as 
the reſt abate in Proportion; for tho' the 
Romans preferred a pious or Charitable Le- 
gacy to others; yet our Law does not, they 


being all but Legacies, and equally intended 


by the Teſtator to be paid, it would be hard 
that one of them by being preferred ſhould 
fruſtrate all the reſt ; beſides the other Le- 
gacies being given to ſeveral of the Teſti 
tor's poor Relations, they are Charities allo. 
And becauſe it is objected, that on the fai. 
ing of the Charity School, the Charity ought 
to revert to the Founder; therefore in {ſuch 
Caſe, I give Liberty to the Parties to app 
again to the Court. 1 P. Will. 674, 615- 
5. Charity Legacies, being but Legacies 


muſt on a Deficiency abate in Proportion. 


2 P. Will. 25. But Charities of three Pound 
each Pariſh, to the poor of three ſeveral Fi 


riſhes, the Court looked upon as Part of the 
5 | Funerals 


Funerals, and as Doles thereout, and there. 


fore held that no Abatement ought to be 
made out of them. 2 P. Will. 25. 


11. Ont of what to be paid and ſecured, where 
no particular Eftate or Fund appointed for 
that Purpoſe. | . 


1. A. deviſeth Twenty Pounds per Aunnum 
Ito a preaching Miniſter, and dies, leaving 
Lands and Aſſets; Defendant refuſeth to 
pay; but charged out of the Aſſets to buy 
Lands to perpetuate it. Tot. 96. on ts 
2. A Deviſe of Twenty Pounds a Year to 
preaching Miniſter, and the Deviſor makes 
his Wife Executrix, and dies, leaving Lands 
and Aſſets in Goods. The Executrix re- 
fuſeth to buy Lands, or a Rent of that Va- 
ue; the Lord Keeper and two Judges de- 
ree the Executrix to buy Lands to that Va- 
ue, and to aſſure it for the Charitable Uſe. 
lerue of Charit. Uſes 102. 


12. Truftees to execute the Truſt, or transfer. 


1. If Lands or Goods are given to one by 
Lill, or a Remainder limited to one by 
deed, to perform a Charitable Uſe, if the 
Veviſee will refuſe the Legacy, or the Gran- 
te wave his Remainder, and that by Fraud 
Ir Covin (or that they do not care for the 

age or Trouble of the Truſt, or otherwiſe, as 
conccive it) they are compellable ro take 
he Land and to perform the Uſe. Du. Ch. 

Jes, 139 — or to aſſign to others who will. 

2. In Caſe of Misbehaviour, or Miſap- 
cation by Truſtees of a Charity, Chancery 

Vol. II. mn will 
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will oblige them to aſſign. See Caſe 6. 
veritry and Attorney Gen. in the Houſe d 
Lords, 8 May 1720. | | 


13. Exempt from all Ordinary Juriſdidia 


and here of the Viſitatorial Power. 


1. Viſitation. 


1. Who may, and who may not. 


1. The Ordinary may not. 


1. A Prohibition lies where the Viſitas 
rial Right is invaded. Gz/b, 181. Sm. 
Parl. Ca. 51. 4 Mod. 112. Stillingfut' 

2. Viſitation is a Sacred Truſt in the 
Crown to ſuperintend thoſe Orders anl 
Rules as have been given by the King, « 
any of his Royal Predeceſſors, touching thet 
Charities, as appears by the Regiſter 40, f. 
And if this Right be invaded, a Probi 
tion lies"; and this is the Privilege of ev 
common Founder, upon the general Rut 
of Reaſon, Cujus eft dare ejus eft diſput 
and this is mentioned in the Caſe of Phi 


lips and Bury, Show. Parl. Ca. 51. 4% 


112. and Sillingfleet's Caſe 413. and th 


fore the Viſitatorial Power is that Ju 


diction there is no Appeal to the L 


from. Gilb. 182. The principal Caſe 


concerning the Viſitation of Birming\ 
School, which was founded by King i 
ward the Sixth, and twenty Governd 
were appointed for the Government of f 
Charity, and they were to do ſuch oy 
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Acts, by the Advice and Conſent of the Bi- 
ſhop of the Dioceſe. It was indeed con- 
tended, but without Foundation, that the 
Governors had the Viſitatorial Power, but 
ruled, that it was in the Crown, as Foun- 
der, and Conſervator of their one Charity; 
and this was ſaid to be the Caſe of every 
Charity by private Perſons, by the Rule, 


Tim; 


Irended the Biſhop had any Viſitatorial 
Power. The Precedents were ſaid to be 
the ſame with the principal Caſe in Minu- 
lourne School, Baſingſtoke School, Plymouth 
chool and Bethlem Hoſpital, Sc. Gb. 178 
0 183. +1360 | | 

3. Un Viſitor, that is, when the King, or 
any of his Progenitors, is Founder of the- 
Houſe, there the Ordinary regularly ſhall 
ot viſit them; but the Chancellor of Eng- 


f them, or where a ſpecial Viſitor is ap- 
dointed upon the Foundation, the Complaint 
nuſt be made to that Viſitor. Co. Lit. 96. 

4 Whether an Hoſpital or College, Ec. 


he Founder and his Heirs, or one appointed 
y them. Skin. 484. 


rere ſo holden in Appleford's Caſe, and not 
rithin the Juriſdiction of the Eccleſiaſtical 
ourts; their Members have no Admiſſion 


-cnmiſon, or Conſtitutions Eccleſiaſtica 
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Cujus eff dare, Ec. but it was never pre- 


und is appointed by the Law to be Viſitor 


o Charities there muſt be a Viſitor, either 


5. Colleges are Lay Corporations, and 


Ir lnſtitution from the Ordinary, and their Arte; Col- 
Viſitors, guateuus Viſitors, are Lay Officers, leges in the 
nd have their Authority derived to them Univerfities 


the Common Law, and not by any ae here 
|. meant. 


KI. 494, 498. Ee by on 
N . Wed. 
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6. Mich. 3 & 4 Elix. Coveney Preſident i 
nove Coll en Oxon deprive per be Eveſque k 
Winton, Viſitor del dit Coll & exempt de mn 
Fariſdiction Ordinary, fuit Appeal al Roy a 
"ſon Chancery, & Comiſſion illong; grant | 
A. Brown & Weſton, Fuſtices que ſur Cos 
rence ove auter Fuſtices & Civilians reſun 
gue le Appeal ne gift, ne aſcun auter remely 
pur le Appellant, pur ceo ceſte Caſe fuit bn 
del dit Star de 24 & 25 H. 8. car ceſt Dem. 
vation eſt mere temporal, & come pur le Iy 
| * 5 Ex quo ſequitur que un Aſſize giſt, & 
_ | 
1 7. A common Perſon is Founder of a 
Hoſpital which is Donative by Letters B. 
tent, and is Temporal; if the Ordinan 
will viſit, the Patron ſhall have a Prohibi 
tion, or if the Ordinary will cite any of ti 
poor Men, or remove them, Oc. the Four 
der, or his Heir, ſhall have a Prohibition 
R oo: 
8. Hoſpitals not viſitable per le Ordinn 
Palm. 451. LOR Oh wt 
9. The Biſhop of Viucheſter, Vilitor « 
the School of Vincheſter of the Foundati 
of Wickham, late Biſhop of Vincheſter, Wt 
Archbiſhop of Canterbury and others W 
Colleagues, anno 5 Car. cited the Ulher 
the ſaid School by Force of their Comm 
ſion to appear before them, and they pi 
ceeded there againſt him, for which ti 
incurred the Danger of a Præmunire, and) 
did the Archbiſhop of Canterbury and 
Colleagues, by Force of an High Coms 
ſion to them directed, cite one Hun 
Franke A. M. and School-maſter of t 


noct, of the Foundation of Sir William 9 
| nu 
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wk, in temgore H. 6. to appear before the 


igh Commiſſioners, at Lambeth, | which 
itation was ſubſcribed by Sir John Bennet, 
L. L. D. Dr. James and Dr. Hickman, three 


pf the High Commiſſioners, and Sir CHriſto- 
wer Perking procured the ſaid Citation to 


e made; and when Pranke appeared, the 
\rchbiſhop being aſſociated with Sir Chriſto- 
Sher Perkins and Dr. Abbot, Dean of in- 
hefter, made an Order concerning the ſaid 
school, (to wit) that the ſaid Franke ſhoutd 
ontinue in the ſaid School until the Annun- 
ation, and that he ſhould have 20/7. paid 
im by Sir Ralph Boſvile, Knight. 13 Co. 11. 


2. The Crown. | 
1. The Crown, or the Lord High Chancellor, 


as Viſitor for the Crown. 


1. Where the Preſentation belongs to the 
Jon, the Lord Chancellor is to preſent, 

nd he is alſo to viſit for the Crown, as he 
to adviſe the King, according to Equity 
nd good Conſcience. ,El/m. Obſ. 26. His 
ordſhip is called the Mouth, the Ear, and 


ne very Heart of the King. EIſin. Obſ. 21. 


le is called Pater Patriæ, the King is only 
s Superior. EI/. Ob{. 3, 45, 6. 


2. The King may have a Prohibition 


the Ordinary, that he viſit not the Hoſpi- 
als of Royal Foundation; becauſe the 
hancellor of Eugland ought to viſit them, 
d no Body elie; and ſo it is of the 
ng's or his Progenitors Free Chapels, 


0 Ordinary ſhall vifit.them, but the Lord 


ligh Chancellor. E N. B. 42. A. 


N 3 3. Where 


181 
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3. Where the King is Founder, his Mz. 

jeſty and his Succeſſors are Viſitors; bu 

where a private Perſon is Founder, there 

ſuch private Perſon and his Heirs are, hy 

Implication of Law, Viſitors. Peer Mi 
326. a 


3. The Founder. | Re 
1. General, | 


1. There are many Peculiars in the Hand 
of the Laity, where neither the Archhj. 
ſhop, or Biſhop, have any Thing to do 
or Power to viſit. 3 Lev. 212. 

2. Founders, as they are Benefactors v 
the Publick, have the Power of forming an 
diſpoſing of their Charities, and may faſhion 


them as ſuits beſt. with their Deſigns, 6 5 
they give them legal Shape. Skin. 50?. th 
3. It is to be preſumed that a Found, WW 
who has given largely to Charity, will keep Jef 
the ſame to Rule and Order. Gilb. 181. = 
4. Where a private Perſon is Found .. 
ſuch private Perſon and his Heirs are, VA... 
r nc of Law, Viſitors. 1 Peer Hu . 
326. | | | | 
F. Trin. 2 Geo. 2. Dr. Bentley and The Bj 4 
bop of Ely. Where the Founder has or 
given Rules to the College of his own Fou 5 
dation, his Heir has that Right devolvin 1 
upon him, on the Death of his Anceſto Let. 
and this Right differs from that of a W ..c. 
tor by Appointment, in which Caſe ! pai 
Law is the ſame whether the College f any 
of Royal or private Foundation. for ; 


6. li 


— 
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6. Holt C. J. It is not at the Pleaſure 
16. of the Founder, whether there ſhall be a 


di Viſiror or not; for if he is ſilent during his 
i BY own Time, and make no Appointment of a 


Viſitor, the Right will deſcend to his Heir , 


And & it appears in the Caſe in Telv. 65. 
and Cro. Fac. 40. where it is admitted on all 


Hands, that the Founder is Viſitor, and ſo 
; is 8 E. 3. 70. and 8 Af. 29. ſo that Pa- 
tronage and Viſitation are neceſſary Con- 
ſequents upon one another; for this Viſita» 
torial Power was not introduced by any 
och Canons or Conſtitutions Eccleſiaſtical; it is 
wy en Appointment of Law, it ariſeth from 
w dhe Property which the Founder had in 
the Lands; and as he is Author of the 
zu Charity, the Law gives him and his Heirs 
nt BW. Viſiatorial Power, that is, an Authority 


0 Behaviour, as he pleaſeth; for it is not fit 
tbat Members that are endowed, and have 
the Charity beſtowed upon them, ſhould be 


them. And as the Founder and his Heirs 
are Patrons, they are not to be guided by 
the common known Laws and Rules of the 
Kingdom, but by the particular Laws and 
Conſtitutions aſſigned them by the Founder 
or Patron. Skin. 483, 484. : 

7. Where a common Perſon is Founder 
of an Hoſpital, which is Donative by his 
Letters Patent, Cc. if the Ordinary will 
viſit, the Patron ſhall have a Prohibition 
3gainſt him, or if the Ordinary will cite 
any of the popr Men to appear before him 
for an Hoſpital Cauſe, or to remove him, 
NS =” "nw 


to inſpect their Actions and regulate their : 


left to themſelves, but purſue the Intent 
and Deſign of him who beſtowed it upon 


18 3 


— 
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the Founder, or his Heirs, ſhall have a Pro. 


hibition. E N. B. 42. B. Aud quere, i 


the Patron may not, as I conteive be may, 
proſecute the Ordinary on the Statute of Provi. 


* 


ſors, as I conceive appears from many Authy- 


rities. 
2. His Authority. 


1. Citation, Monition, Viſitation, and 
adminiſtring the Oath, are Acts not to be 
done as a private Perſon, but only as Vi- 


ſitor. Skin. 474. | 
2. Viſitor may wo the Viſitation, 
Skin. 474. | | 

3. Where there is a Viſitor, the Court in- 
tends that the Vifitor will do Right. Skin 454. 
4 Lord Keeper: Where once a Viſitor 
hath given Judgment, no Court can meddle 
in it. Skin. 646, 647. in Canc. 

5. Holt Lord C. J. I take it to be clear, 
that where any one is Viſitor of a College, 
he has full and ample Power to deprive 
and amove any Member of the College, 


guatenus Viſitor. Skin. 479. 


6. Holt Lord C. J. The Queſtion is not, 
what was reaſonable or fit for the Founder 
to do, but what he has done; it is not in our 
Power to control for our imagined Unrez- 
ſonableneſs ; for he had ſuch an Authority 
and Intereſt himſelf in what was of bi 
own Creation, as that he might inveſt the 
Perſon he appoints Viſitor with any Power 
he pleaſed to give him; and it is to be ſup- 
poſed that what he hath done, he had Res- 
ſon for doing, though if he had not, it is 
not material, his Will is his Reaſon in - 

| | 5 poung 
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poſing and ordering his own; and it is not 
in our Power to take away this Authority 
5, from him, becauſe we think it unreaſonable. 
1. Who knows what Reaſon a Man may have? 
[> Every Man is Maſter of his own Charity to- 

appoint and qualify it as he pleaſes, Skin. 


81. | | 

: J. Holt Lord Ch. J. In our old Books, 
| deprived by Patron, and deprived by Viſi- 
nd cor, are all one; for it is a Benefit which 
be naturally ſprings out of the Foundation, and 
i- it is in his, the Founder's, or Patron's, Power 

to transfer it, if he ſo pleaſe, to another; 
n. and when he hath ſo done, the other will 

have the ſame Right and Authority as the 
n. Founder himſelf had. Skin. 484 
7 8. Holt Lord C. J. The Sufficiency of the 
or Sentence of a Viſitor (and in the principal 
le Caſe, it was a Viſitor by Appointment only) 
i never to be called in Queſtion, nor any 
Inquiry to be made here (in B. R.) into 
the Reaſons or Cauſes of the Deprivations, 
if the Sentences be given by him who is 
the proper Viſitor created ſo by the Foun- 
der or by the Law, you ſhall never inquire 
into the Validity or Ground of the Sentence; 
and this will appear if we conſider the Rea- 
ſon of a Viſitor, how he comes to be ſup- 
54g by Authority in that Office. Kin. 
432. | 
9. A Viſitor (by Appointment) is to judge 
according to the Statutes and Rules of the 
Culege, Oc. he may expel, and, as it is in 
A 29, 30. he may deprive. The only 
Queſtion there was, who was Viſitor ; for 
| It was agreed on all Hands, that, quaterms 
li. Viſitor, he might deprive. If he be a Viſi- 

tor, 


188 Jura Ecclefiaſtica, * 
Note the Dif. tor, as Ordinary, there lieth an Appeal 
ference, from his Deprivation; but if, as Patron, 
there is none; That Deprivation, whether 
by Right, or by Wrong, was to ſtand good. 
Skin. 484, 485. | | 
10. Holt C. J. Where there is a Viſitor, 
and he hath Power to proceed to a Depri- 
vation, you (the King's Bench) ſhall not ex- 
amine his Proceedings more than thoſe of 
any. Judge; and his Lordſhip ſaid, he re. 
membered, that my Lord Hale mentioned 
and took it for clear Law, that it was a 
binding as a Judgment in an Aſſiſe to bind 
the Plaintiff; he is made Judge, and his 
Perſon particularly deſigned by the Foun- 
der; but he hath his Authority from the 
Law, and he is to judge by the Statute, &. 
The Founder hath truſted this particular 
Matter to his Diſcretion, and why ſhould 
we ſuſpect him that he will not do right, 
„ Maw. 439, 492, i. | | 
* II. Viſitors are not tied up to any par- 
ticular Forms, are not to be prohibited for | 
Irregularity or Informalities in their Pro- | 
ceedings, or Acts, but only for want of 
Juriſdiction. See Biſhop of Ely and Dr. 
Bentley's Caſe in the Houſe of Lords, 6 May 
1732. See 1 Mod. 12, 84. 3 Lev. 211. Gill. 1 


181, 178, 182. Skin. 474, 498, 646. 3 Mod. c 
295. 4 Mod. 106, 112, 236, 238, 240, 241. V 
5 Mod. 404, 452. 1 Show. 74. F 
„ 12. A Viſitor in his Citation, Cc. need p 
not call himſelf ſo, as the Parties to be vi- 0 
fited are preſumed to know their Viſitor. b 
See the Biſhop of Ely and Dr. Bentley's Caſe, 1 
before the Houſe of Lords, 6 May 1732. 


Vue tout le Caſe, excellent Matter. 
| 13. He 
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13. He who may viſit, may deprive, as 
well as cenſure ; theſe being but ſeveral De- 
rees of Puniſhment ; for allowing his Power 
to viſit, all is admitted. Watſon, Biſhop of 
5. David's Caſe in Salk. 


14. Allowing one Power to viſit, all is ad- 


as well as cenſure ; theſe being but ſeveral 
Degrees of Puniſhment. By the 26 H. 8. and 
| 1 Eliz. c. 1. the only Power given to the 
Eccleſiaſtical Commiſſioners was to viſit, 
without one Word of Deprivation, yet they 


Watſon, Biſhop of St. David's Caſe in Salk. 


4 Viſitor by Deſignation, or Appointment. 
1. General. | 


1. Though this Viſitatorial Power reſults 
to the Founder and his Heirs, yet the Foun- 


1 der may veſt or ſubſtitute ſuch Viſitatorial 
r Right in any other Perſon or his Heirs. 
N Peer Will. 3 26. F 
f 2. The Founder hath his Authority not 
. by the Canons Eccleſiaſtical, but by the 
5 Common Law; and this Law it is that al- 
4 lows him to delegate his Authority, and 
. conſtitute another Viſitor, as the Biſhop of 
. Exeter is in the principal Caſe; but ſtill the 
Authority of ſuch Viſitor is wholly Tem- 
0 poral and not Eccleſiaſtical, and the Power 
Y of conſtituting him is allowed the Founder 
te by the Common Law, and ariſeth from a 
G, Temporal Right, and the Viſitor is a Tem- 
2 poral and not an Eccleſiaſtical Judge. Sin. 


mitted; for he who may viſit, may deprive, 


were always allowed a Power to deprive. 


495. And as he owes no Obedience to the Or- 
h | dinar 7 
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dinary or ot her inferior Furi ſdictious, ſo be 
knows no other to govern and guide bim in hi: 
Viſitation than the Law of his &wn Conſcience, 
ruled by the Law o, holy Scripture and the ſu- 
perior Temporal Laus. 

3. The Authority of the Founder to viſit 
is an Authority by the Common Law, like 
that of an Eſcheator, or the like, whereof 
the Courts of Law will judicially take No- 
rice; but the Authority of the Viſitor con- 
ſtituted by the Founder is not ſo, it is a de. 
rivative Authority and limited, and therefore 
not general. Kin. 497. es 

4. Ju. S. Eyre. The Viſitor hath no 
greater Authority or Power than the Foun- 
der hath given him; he is the Founder's 
Creature, quatenus Viſitor, and receiveth his 
Being, Power, and Authority from him; 
and if the Founder giveth him Authority in 
fome Things and Caſes, and not in others, 
and qualifies and limits that Power, which 
he gives him, the Viſitor cannot exceed that 
Power and Authority which is given him, 
Jui poteſt dare poteſt diſponere. Skin. 454 

$5. B. R. Hil. 2 Geo. 2. Dr. Snape and the 
Biſhop of Lincoln. On Demurrer in Prohi- 
bition the Caſe was, that one Dale, a Fellow 
of King's College in Cambridge had made a 

Speech, upon a Publick Occaſion, in the Hall 
of the College, wherein he reflected upon the 
Provoſt and Fellows; for which they put him 
out of Commons, and ordered him to retire 
to his Chamber; whereupon he ſent them 
Word that he would appeal to the Viſitor, 
and to that End, ask'd | ants to go out of 
the College, but not obtaining it, went 
without, and appcaled to the Biſhop of —_ 

DE cor 
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coin; whereupon the College expelled him ; 
from which Sentence he appealed again; and 
the Biſhop came into the College, and vi- 
ſited them ypon this Appeal, and whether 
he had a Right ſo to do was the preſent 
eſtion? Mr. Reeves, for the Plaintiff, 
laid it down, that in all Temporal Founda- 
tions, the Founder and his Heirs are Viſitors 
by Law, unleſs another Perſon is particularly 
thereunto appointed: He ſaid too, that 
either this Viſitatorial Authority might be 
diſtributed into different Hands, or one Per- 
ſon may be appointed partial Viſitor, and 
the remaining Part of this Power may con- 
tinue in the Hands of the Founder and his 
Heirs, and this, he ſaid, was the preſent 
Caſe; for King Heury 6. who founded this 
College, thought proper to intruſt the Biſhop 
with the Exerciſe of this Authority only in 
particular Inſtances, but the remaining Part 
of it he either kept to himſelf, or would not 
have exerciſed at all for the Sake of the Re- 
poſe and Quiet of the Body; and this, he 
faid, appeared from the Statute appointing 
the Viſitor which gives them ſuch and ſuch 
particular Powers, and ſaid, that the giving 
the Biſhop ſome particular Powers in the 
laſt Clauſe was a Circumſcribing the general 
Juriſdiction, which he might have ſeemed 
to have given him before, elſe this Clauſe 
would be without any. Effect. But what, 
he ſaid, fully determined this Matter was, 
that there comes afterwards a Clauſe which HE ; 
has negative Words in it, and ſays expreſsdly, r 
that this Viſitor ſhall have no further Power | 
than has been particularly given him ; how- 
ever he ſaid, if he ſhould admit that a Bi- 
e op 


the College, when he came in his Triennial 


ſay, he could come in upon a particular Ap- 


Querelæ obſtaculo quocunque; but the Attorney 
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ſhop had a general Authority of examinitꝑ 
into all Matters relating to the State of 


Viſitation; yet there was no Pretence to 


peal of a private Fellow, and that for that 
the Statute reſtrains him from coming at any 
other Time than his general Viſitation, un. 
leſs called in by the Provoſt and Burfers. 
Beſides, he ſaid, the Statutes appoint that 
every Fellow and Scholar ſhall. take an Oath 
not to appeal in any Caſe; for the Word 
are, that they ſhall obey the Orders of the 
Provoſt and Fellows, abſque Appellations au 


General, on the other Side, ſaid, that as to 
the Extent of the Biſhop's Authority, he 
thought ir clear, that it was general and 
univerſal, for the inſtancing in ſome parti. 
cular principal Part of the Authority could 
never take away the reſt of it, which wa 
given by the general Words; he ſaid it was 
a common Way of penning almoſt all Sta- 
tutes of this Nature, and he ſaid this Point 
is ſettled in the Caſe of Phillips and Burr. 
4 Mod. As to the Negative Clauſe, that c. 
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did confine the Biſhop to the Place in which p 


ral Juriſdiction; yet as incident to his Office, 


he ſhould exerciſe his Juriſdiction, and to ſh 
the Time in which he ſhould make his ge- 
neral Viſitation; but was far from tying hin 
up to the Inſtances particularly mentioned: 
Then as to the Biſhop's coming in ppon 4 
particular Appeal of a private Fellow, be 
ſaid, it was determined in the Caſe juſt be- 
fore cited, that tho* a Time is ſtated by the 
Statute for the Viſitor's Exerciſing his gene- 


he 


he may de jure, at any Time, make a par- 
ticular Viſitation, on a private Appeal, and 
examine into the Matters he was requeſted 
to inquire into, unleſs there is an expreſs 
prohibitory Clauſe to the contrary; but that, 


he ſaid, was not in the preſent Caſe; for 


at the moſt, the Clauſe which 'the other Side 


relied on is but doubtful and obſcure, the 


Words being no ways proper to ſignify a 


| reſtraining of an Authority at that Time 


given ; but to take away an Authority that 


vas given, or might be thought to be given 
before. Now as to that, the Attorney ſaid, 


it appears by another of theſe Statutes, thar 


King Henry 6, had obtained a Bull from the 


Pope to take away the Ordinary Juriſdiction 
from the Biſhop of Ely over the Members 
of this College, and to give it to the Biſhop 
of Lincoln, by which Act it was ſomething 
doubtful, at the Time of making theſe Sta- 


tutes, whether the Biſhop of Lincoln had not 


a Power of viſiting this College, as Ordi- 
nary, and ſaid, there are ſeveral Opinions 
ſcattered in the old Books which favour this 
Notion ; tho? now the Law is ſettled to the 
contrary, 'Then the Deſign of this Clauſe 
poſſibly might be to take away from the Bi- 
ſhop all Colour of Viſiting upon that Ac- 
count: Upon which, Mr. Attorney ſaid, he 
would now conſider the Force of the Oath, 


the Form whereof is not in general Terms, 


as ſtated on the other Side; but only the 
Party ſwears he will not appeal when he 
ſhall be puniſhed propter ſua delicta ſecundum 


Exigentiam Statutorum: Now who is the 
proper Perſon to judge of the Deſervedneſs 


of this Puniſhment; but the Viſitor? and as 
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19 2 Jura Eccleſiaſtica, 
to the Word, Appeal, which was relied on 
by Mr. Reeves, the Attorney General ſai, 
it might be underſtood of the foreign Ap. 
peals to Courts Temporal or Eccleſiaſtica, 
and not to this Statutable Viſitor, who wx 
appointed to redreſs all Grievances of this 

Nature; and to this Purpoſe cited Dr. L. 
Þury's Caſe, 1 Keb. 166. and Appleford! 
Caſe, Mod. 82. Whereupon he moved for; 
Conſultation, but the Court ſaid, this wasa 
Caſe of a good deal of Conſequence and 
Difficulty; ſo they would not deliver their 
Opinions that preſent Mich. Term, 2 Geo. 2 
but that the ſame ſhould ſtand over for the 
Opinion of the Court till next 'Term, when 
(to wit) Hil. 2 Geo. 2. the Lord Ch. Juſt. 
delivered the Opinion and Reſolution of the 
Court, and ſaid, the principal Matter they 

relied upon was the ſame with that in Pbi. 
tips and Berry, 1 Mod. That wherever a ge- 
.neral Viſitor is appointed, and his Time for 
viſiting is preſcribed to particular ſtated 
Times, the Court will always conſtrue that 
to be underſtood of his viſiting ex Offiiy 
and not to hinder his coming in at other 

Times upon a private Appeal, unleſs there 
are direct negative Words to that Effect; 
for if it was not for ſuch a Conſtruction, the 
Body would be left without any Redreſs in 
the mean Time. His Lordſhip alſo faid, 
that, the Reaſon of that Reſolution wat- 
ranted them in another they alſo made, that 
wherever a Viſitor is appointed only to par- 
ticular Purpoſes, and his Time of Viſiting 
.canfined in this Manner, they will always 
conſtrue it with the Diſtinction mentioned. 


His Lordſhip alſo.obſerved, that here in the 
2 5 preſent 
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Then to the Objection about the Oath, hj 
Lordſhip ſaid, that it was determined that 


would not bind the Party in Applefiri 
Caſe, and in Coleworth's Caſe cited in the 


| Caſe of Philips and Bury; but beſides, i 
the preſent Caſe, the Oath is far from being 


general; for it is, that he will not appel 
when he ſhall be puniſhed ſecundum ei. 


gentiam ſtatutorum ; however this is one good 


Effect that this Oath may have, that if the 
Appeal be found unjuſt, it will be goo 
Cauſe of Expulſion ; for theſe Reaſons hj 
Lordſhip ſaid, they were reſolved, that ; 
Conſultation ſhould be awarded: Upny 
which Mr. Harding, Counſel for the Biſkoy, 
ſaid, he did not know but it might be pro 
per to move for Coſts; but the Court in 
clined, that they could not give Coſts bu 
where ſome Act of Parliament has allone 
them; whereupon Mr. Strange ſaid, that th 
Statute of King William does give Coſts a 
Demurrer in Prohibition; upon which tx 
Court held, that if ſo, they had a Right 
them, without making this Application. 


2. How appointed. | 
Trin. 2 Geo. 2. . Dr. Bently and L 


Biſhop of Ely. The Court ſaid, they vel 


very clear of Opinion, that the Words! 
piſcopus Elienſis Viſitator ſit, extended to! 
Biſhop's Succeſſors for ever; and therefc 
ey would not conſider that Point any fu 
ther. 


Jura Eccleſiaſtica, 
5. he 43s of the Piſitors. 


1. Whether may be enforced by the Authority - 
of the Temporad Courts. Ss: 


1. In B. R. Trin. 2 Geo. 2. The Archbiſhop 
of Canterbury and The Mafter, Fellows and 
Scholars of Trinity College Cambridge. 

Mr. Lee, mow Lord C. J. moved for Time 
till next Term, to ſhew Cauſe on a Rule 
which had been made for a Mandamns to 
be directed to this College, to admit a Li- 
brarian upon the Appointment of the Arch- 
biſhop, he having this Power given bim by 
the Statutes of the College; he ſaid, there 
would be a good deal of Time neceſſary to 
the looking into ſeveral of theſe Statutes to 
ſee whether the Archbiſhop had ſuch a 
Power or not; and that the College was 
not ſerved with the Rule till Friday laſt. 
The Court ſaid, if this had been a Motion 
for Time to make a Return to a Mandamns, 
the Suggeſtion of Difficulty might have 
been very proper; but five Days Time was 
enough to ſhew Cauſe, whether the Manda- 
nus ſhould not go; they alſo ſaid, there 
can be no Prejudice to you by the going of 
the Mandamus ; for if the Archbiſhop has 
not this Right, you will not be in Con- 
tempt by refuſing to obey it ; but there may 
be a Prejudice to the other Side ; for if the 
Archbiſhop has this Right, the Librarian 
ought to be admitted immediately, and re- 
ceive the Profit of his Office, which, if he is 
not admitted to now, he will have no Re- 


medy for. 1 
O 2 2. Paſ. 
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2. Paſ. 8 Geo. 2. B. R. The King and Malle, 
Mr. Serjeant Eyre moved for a A 
damus to be directed to Dr. Walker, Vice. 
Maſter of Trinity College in Cambridge, t 
put in Execution a Sentence of Depri 
tion againſt the Maſter, which the Biſhop 
of Ely, as Viſitor over the Maſter, had pro 
nounced. My Lord Chief Juſtice, on thi 
firſt Application, ſaid, that he thought the 
proper Application would be to the generi 
Viſitor ; however a Rule was made to 
ſhew Cauſe. The Return of this Mandan 
coming now to be argued, (Hill. 9 Gee. 2) 
Mr. Wynn now Serjeant ſaid, that the Writ 
ſet forth, that King Henry 8. by his Letter 
Patent in the 19th Year of his Reign founded 
this College, and that King E. 6. amo) 
gave certain Statutes to this College, by 
which it was provided, that the Biſhop df 
Ely, for the Time being, ſhould be gener 
Viſitor over the Maſter and the Reſt « 
the College; that Queen Elizabeth by het 
Letters Patent anno 2. gave them other Sts 
tutes, by which it was provided, that in 
Caſe the Maſter ſhould be convicted of D. 
lapidations, he ſhould be deprived by the 
Biſhop, and that the Vice-Maſter, for the 
Time being, ſhould execute the Biſhop's Sei- 
tence upon him. The Writ ſuggeſted, thi 
the Biſhop of Ely viſited the Maſter, and de 
prived him for Dilapidations ; that this St 
rence had been certified to the Vice-Maſte; 
that he had been required to execute it, a 
had refuſed ſo to do; whereupon the Wri 
was commanding the Vice-Maſter, that c 
ſhould execute the Sentence; whereto . 


returned, that the Statutes of E. 6. wen 
cancelle 
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ancelled by the College accepting thoſe 
rom Queen Elizabeth; that by the Sta- 
tes of Eliz. the Biſhop of Ely was ap- 
ointed Viſitor over the Maſter only, and 
hat the Right of Viſitation was in the 


aſe, Mr. Vynn ſaid, that he ſhould not of- 
er any Thing to the Court, whether the 


5 Biſhop of Ely was general Viſitor over the 
en College or not; bur ſubmitted it, that 
- ©» Pot withſtanding it ſhould be allowed, that 


he Biſhop was Viſitor over the Maſter 
only, that ſtill the Mandamus ought to go; 
for which Purpoſe, he ſaid, he ſhould 
onfider two Queſtions. 1. Whether this 


* King might compel him likewiſe. And 2dly, 
wed \; this Caſe really is, whether the King 
gen Oath any Power to compel him at all. With 


Negard to the firſt, he ſubmitted it, that it 
was the Buſineſs of this Court to correct 


þ and aſſiſt all inferior ones. Term. Hill. of 
it in rbe late King, a Mandamus was granted to 
D. be Quarter-Seſſions to give Judgment to a- 
y the date a Nuſance; the like was done Mich. 
* the of the ſame Reign, to the Court of Sand- 


7. lame King, a Mandamns went to the She- 


Judgment on a Writ of Inquiry: The like 
in the Caſe of The King and The Bailiffs of 
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Wiking; and the Mich. following a Mandamus 
at Vent to the Mayor of Leverpoole, to require 


im to hold a corporated Aſſembly to renew 
Leaſes; and in Style 9. it appears, that an 
Adjudgment removed from the Cinque Ports 
O 3 into 


reſent King only. Upon this State of the 


ourt had no Power to compel the Vice- 
Maſter to execute his Duty, though the 


wich, in the Caſe of Bayly and Born. Mich. 


riffs of London, to command them to give 


Indover, Term. Trin. anno 2. of the preſent 
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into this Court by Certiorari, a Sci. fa. if 
ſued from this Court to execute it; ſo in 
the Caſe Pois and Andrews, Feb. 1723, be. 
fore Lord Chancellor. (before the Houſe of 
Lords, 11 March 172.) On Suit in the 
Eccleſiaſtical Court, the Judge had ordered 
an Executor to bring Money into Court; 
that Sentence, on Appeal to the Delegates 
was reverſed ; for that the Eccleſiaſtical 
Court had no ſuch Authority; but on De. 
murrer to a Bill in Chancery, for that Pur. 
poſe -brought, my Lord Chancellor ordered 
the Executor to bring the Money into 
Court. By theſe Caſes he ſubmitted it, that 
it ſufficiently appeared that this Court, as 
well as others, do often aid and aſſiſt one 
another; and for that Purpoſe he cited 
Palm. 50. 2 Rol. Ab. 106. Lev. 119. Fits 
N. B. 34, 538. Vent. 32. and Rol. Abr. 50. 
Pl. 12. And he further ſaid, that the Court 
had granted Mandamus's even in the Caſed 
this very Univerſity, as a Mandamus went 
hence to this Univerſity to elect a Ragin 
Profeſſor ; and another, in the late Reign, to 
reſtore Dr. Bentley to his Degrees; yet tht 
King is conſidered as Viſitor of both Univer 
ſities; and he ſaid, to come nearer to thei 
_ preſent Caſe, Term. Trin. anno 12 of the lar 
Queen, a Rule to ſhew Cauſe was obtained 
on (late Judge) Page's Motion, why a Mit 
damus ſhould not be directed to the ht 
Biſhop of Ely, requiring him to proceed 9 
Judgment on the like Articles with the pe. 
ſent; the Rule indeed, he ſaid, was 0. 
made abſolute, becauſe the Biſhop did pro 
ceed ; and in the preſent Caſe he ſubmits 
it, there were the ſtrongeſt Reaſons 


granting this Mandamus ; becauſe it « ar the 
| Leque 
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Requeſt of the Judge himſelf. With Re- 
gard to the ſecond Queſtion, he ſubmitted 


7 ſentencing the Vice-Maſter for not executing 
10 he preſent Sentence: He ſaid, it is agreed 


on all Hands, that the Biſhop is Viſitor of 
the Maſter; the King has delegated his 
whole Power of viſiting him to the Biſhop, 
and therefore the King can haye nothing to 
Ido with the Execution or Examination of 
the Sentence. If this had been in the Caſe 
of a private Founder, he ſubmitted it, the 
Law would have been clear in this Reſpect, 
and this being the Caſe of a Royal one, he 
apprehended, made no Difference ; and for 
Authority cited Fitz. 93. Skin. 484. and 
Hi, 105. Mr. Strange argued on the other 
Side, and ſaid, that with Regard to the Me- 


** no Mandamus ought to be granted. In the 
fe of Coe Heins and Mitebel, Trin. 10 King 


Vill. in Debt for Rent in the Mayor's Court 
of Cambridge the Plaintiff was nonſuited, and 


Coſts, having taking Security for his Indemp- 
nity; whereupon a Mandamus was moved for; 


cer); and further for Authority cited Show. 


ined 
— 74. Car. 92, 168. And he ſaid, he did nor 
Ire know that in any Caſe one Court aſſiſted 


another in executing its Proceſs; bur in 
the preſent Caſe, he ſaid, was leſs Reaſon 
for doing it than in any other; becauſe the 
Vice-Maſter may be viſited either by my 


2 BY Lord Chance! j | 

11 ancellor, or certain Commiſſioners, 
fe was determined in the Caſe of Birming- 
t the | O + : hain 
queſt a 


it, that the King himſelf, had no Power of 


tis of the Queſtion, he ſubmitted it, that 


the Mayor refuſed to grant Execution for the 


but the Court refuſed to grant it, becauſe 
a Writ De executione judicii lay aut of Chan- 
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bam School, Hill. 5 of the late King; ian 
beſides, in the preſent Caſe, he ſaid, there 
was a flat Exception to the Mandamns, in 
Point of Form; for the very Mandamus {es 
forth that the Biſhop is general Viſitor by 


the Statute of E. 6. and if that be ſo, there 


can be no Colour that the Court ſhouli 
interpoſe. My Lord Chief Juſtice ſaid, 
the general Queſtion was, whether upon 
this Writ and Return there was a Found. 
tion to grant a peremptory Mandamus ; the 
general, his Lordſhip ſaid, muſt be admittel 
on all Hands, that where there is a Lay 
Foundation, and the Viſitatorial Power «i. 
ther in the Heir of the Founder, or of a 
Viſitor by his Appointment, the Court cas 


not, by any Means, interpoſe. Theſe Power 


of Viſiting, his Lordſhip ſaid, were not { 
properly Juriſdiftions as Deciſions of the 


Founder himſelf in his own Charity ; and 


of this Opinion his Lordſhip obſerved my 
Lord Holt ſeemed to be, in the Caſe Phillys 
and Bury; his Lordſhip further thought this 
might properly be called Forum Domeſticum; 
and he ſaid, he did not know that the Cour 
had ever gone ſo far as to grant a Mani 
mus to make the Viſitor execute his Sen- 
rence ; tho' he would not ſay it would not 
lay. And as to the Caſe of Regius Profeſi, 
he ſaid, it was not ſhewn there that the 
King was Viſitor of the Univerſities; and 
his Lordſhip agreed, that in the preſent 


_ Caſe there was no Difference between tis 


being a Royal Foundation, from what it 
would have been in the Caſe of a privat 
one; but he ſaid, theſe Rights were noting 


Päarla· 


like Rights founded by Charter or Ad of 
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Parliament ; but this his Lordſhip clearly 


aorced, that when the Viſitor deprives a 
Man, he is immediately out, and the Party 


nominated in his Room may bring a colla- 


teral Action for the mean Profits or an E- 
jetment ; and his Lordſhip alſo ſaid, he 
did not know, there was any Inſtance in the 
Law, of this Court granting a Mandamus to 
an Officer of another Court to put in Exe- 
cution their Sentences, and by this Means 
to act as Miniſterial to them; and beſides, 
in the preſent Caſe, his Lordſhip ſaid, the 
Mandamns in itſelf was clearly bad; becauſe 
it admits the Biſhop to be general Viſitor. 
The Reſt of the Court were of the ſame 
Opinion; and accordingly agreed to conſi- 
der, whether they would quaſh or diſcharge 
the Writ, or allow the Return. 

3. Mich. 9 Geo. 2. B. R. . 

Mr. Abney moved now for a Mandamus to 
the Collegiate Church of the Bleſſed Virgin 
Mary in Sonthwel, to reſtore one to hi 
Stall of Vicar in the ſaid Church; he obſer- 
ved this was an antient Endowment from the 
Crown, and confirmed by a private Act of 
Parliament auno 25 H. 8. by which Act they 
had a new Name given them, and the 
other Parts of it he owned were little more 


* 


than Confirmation; however he ſaid, as 


there was an Act of Parliament in the Caſe, 


the King's Court were the proper Judges 


of its Conſtruction; for which Reaſon it 
vas not neceſſary to apply to the King, as 
Viſitor, but this Court may properly inter- 
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fere; and to this Purpoſe he cited one 


Davgate's Caſe, where a Mandamus was to 


the Dean and Chapter of Dublin, to re- 
| ſtore 


as 
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ſtore him ad Staulum in Choro && Vocem in 
Capitulo. So in Dr. Sherlock's Caſe, who was 
Maſter of Catherine Hall in Cambridge; in 
that Caſe was a Mandamus to admit him to 
a Prebend in Norwich, which was annexed 
to his Headſhip ; and Hil. 1. of the preſent 
King, there was a Maudamus for the Maſter 
of Oriel College directed to the Dean of R-. 
cheſter. My Lord Ch. Juſt. ſaid, in the 
Caſe of Dr. Sherlock he well remembered, 
that the Foundation of that was, that the 
Prebend was annexed to the Office of Maſter 
by Act of Parliament ; but yet he thought 
if this Act was meerly to be conſidered as 
an Act of Confirmation, this Court would 
hardly interfere; however a Rule was made 
to ſhew Cauſe, and after the Rule was made 
abſolute. So that, as I conceive it, the Cun 
was after ſatisfied that the ſaid AS of Par- 
liament was more than meerly an Act of Cn. 
firmation, and ſo gave this Court a Futis 
diction; elſe, as I apprehend, according to bis 
Lordſbip's Opinion above, ang the conſtant and 
uniſorm Opinion of the Courts, in almoſt init 
 merable Inſtances, this Matter muſt have re. 
ceived its Deciſion from the Crawn, as Viſio, 
in Right of the Foundation's being a Royal ou 
4. Trin. 2 Geo. 2. in B. R. Dr. Beni 
and Biſhop of Ely. | 

Per Curt: Wherever a Viſitor (by A. 
pointment, as the Biſhop was) proceeds con- 
trary to his Citation, or inflicts different Pe- 
nalties from what the Statute preſcribes 
this Court always grants their Prohibition 
5. Maudamuss have been frequent to adui 
Fellows of Colleges. Dr. Bentley's Caſe. 


6. Ml 


: 
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Power. 


This was a Trial at Bar concerning the 
One of the Iſſues in this Caſe was, whether 


for the Plaintiff would have given in Evi- 
dence ſeveral Hiſtorians, as to this Point : 
But Lord Ch. Juſt. declared, that ſuch 
Evidence is never admitted, unlefs in Proof 
of ſome Point concerning the Government, 
the reſt of the Court did not deny it, fo it 
was waived. Vide Skin. 15. 1 

. Whether the Viſitatorial Power may be, 
and how, extinguiſhed, or ſuſpended, and 


* the Remedy in ſuch Caſes. 

in. B. R. Paſ. 1. Geo. 2. The King and the 
lis Biſhop of Cheſter. 3 5 
and This was a Mandamus to the Biſhop of 


Cheer, as Warden of Manchefter College, 
to ſwear in Aſhton, Chaplain of the Col- 
lege. The Biſhop, as Warden return'd, 
that this College is of Royal Founda- 
tion, and that King Charles the firſt con- 
ſtituted the Biſhops of Cheſter, for the Time 
being, Viſitors, and ſo concludes that no 


con- Mandamns ought to go to him, and this was 
Pe- the only material Part of the Return. The 
ibes Court admitted, that in all theſe Eleemoſy- 
tion. nary Foundations, where is a Viſitor by Ap- 


pointment, either by the Act of Law, or 
Att of the Party, the Court cannot inter- 


tatorial 


6. What a good Evidence of the Viſitatorial 7 
B. R. Pa, 1726. Cockman con. Mather && ab. 
Right of Viſitation of Univerſity College Oxon. 


King Alfred was Founder, and the Counſel 


poſe, unleſs in thoſe Caſes where the Viſi- 
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tatorial Power is either extinguiſhed or ſuf. 
pended; and that this Authority was ſome. 
times ſo, they ſaid, was evident from the 

common Queſtion that is always asked in 
theſe Applications in Mandamus, whether 
there is any Body that can viſit: Now they 

faid, that this Queſtion can only be applied 
to Extinguiſhment or Suſpenſion of this 
Authority; for every one of theſe Eleemo- 
ſynary Bodies muſt neceſſarily have one 
who is veſted with a general Power of viſit. 
ing them in general Caſes. And the Court 
faid, they would then conſider, whether any 
one had a Right of Viſiting in the particular 
Caſe. The Biſhop, it is clear, cannot ; for 
he is Party, and therefore cannot be Judge; 
the King cannot, for he has transferred his 
whole Right of viſiting, to the Biſhop; 
therefore this Caſe muſt fall into the general 
Current of Redrefs, in which all other Caſes 
do. Mr. Lee cited a Caſe out of a Collection 


Univerſities, which was, that by the Statutes 
of All Souls College in Oxon, the Arch-Bi- 
ſhop of Canterbury is the Viſitor by Appoint- be 
ment; and theſe Statutes ſay, if the Fellows gil 
cannot agree to chuſe a Maſter within the Co 
preſcribed Time, the Right of Nomination Wi of 
ſhall devolve upon the Archbiſhop ; the Fel-: Ba 
lows did not agree in the preſcribed Time; 

whereupon the Archbiſhop nominated one to 

them whom they refuſed to admit ; where- 

upon the Archbiſhop viſited them, and com. 

pelled them to it, and they reſted under ih 1, 
which Mr. Lee (nom Chief Fuſtice) ſaid, wi * 
with him an Argument that they were ad: Arc 


viſed that they could have no Redreſs a and 
| where 
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where. The Court ſaid, they were not 
obliged to conſider how that Caſe was; but 
Lord Ch. Juſt. and Judge Reynolds ſaid, 
that they did not know but there might be 
4 Difference, upon which the Court made a 
Rule upon the Biſhop iſi on Monday next, 
which at the Time they made abſolute. 


8. Whether Offences againſt the eſtabliſhed 
whom, and how- pardoned. | | 


Trin. 2 Geo. in B. R. Dr. Bentley and 
the Biſhop of Ely. | | 


Pardon of all ſuch Crimes, not particu- 
larly excepted, as the King might par- 
don by expreſs Words, and therefore ſuch 
Crimes to be forgiven as might be puniſh- 


gainſt the State; but Statutes of Colleges 
are only the Rules for the Government of a 
private Family; and therefore Offences 
againſt thoſe Statutes cannot be ſuppoſed to 
be taken into the Conſideration of the Le- 
ziſlature in the paſſing the Act; and ſo the 
Court delivered their Opinions that the Act 
of Grace, pleaded by the Dr. could be no 
Bar to the Biſhop's Viſitation. 


7 = — — 2 G2 we Las | —_ „ - ww ow 


VI. Railing. 


d: Archdexcon that one Pannel was a Railer, 
be. 2nd a Sower of Diſcord between Neigh- 
| | bours; 


Statutes of a College, &c. may be, and by 


An Act of Grace is only a general 


ed by Indictment, and were Crimes a- 


L.QMITH &E al. Church-Wardens of 
vas Ridgewell in Eſſex, preſented to the 
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Church-Wardens of a Pariſh in the Ecce. 
Railer and a Sower of Diſcord in the Neigh- 


v. Reynolds. 


this Caſe a precedent Conviction at Com- 


| Cauſe; and then came Serjeant Eyre to 


ſaid, that becauſe the Words of the Statue 


of Excommunication. Lee Ju. ſaid, that the 


| Reſpett, and my Lord Ch. Juſt. ſaid, tha 
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bours; whereupon the Archdeacon injoined 
him Purgation, and the Court awarded 
Prohibition ; for the Cauſe belongs to the 
Leet-and not to them, except it were in the 
Church and the like. Hob. 246, 267. 

2. If a Preſentment be made by th 


ſiaſtical Court, that F. F. a Pariſhioner is 


bourhood, a Prohibition lies, unleſs it was in 
the Church. Rol. Abr. Tit. Prohib. Caſe 3j. 

3. Mich. 9 Geo. 2. B. R. Wilſon & 

Mr. Denniſon moved for a Prohibition to 
the Defendant, as Judge of an Eccleſiaſt. 
cal Court in a Suit inſtituted by the Plain 
riffs, as Church-Wardens of the Pariſh df 
S.. in the Town of Nort han 
ton, againſt one Wright for Brawling and 
Striking in the Church-Yard. Proceed. 
ings had been to excommunicate ; but he 
ſubmitted it, there ought to have been in 


mon Law, for which Purpoſe he cited [it 
146. and accordingly a Rule was to ſhes 


ſhew Cauſe, and ſaid, that the Caſe cited 
out of Vert. was a very looſe one, and one 
Part of it was plainly miſtaken ; for it 


are, that the Party ſhall be excommunicated 
ipſo facto, there is no Occaſion for Sentence 


Law moſt certainly was miſtaken in thi 


the Note in Vert. was a very looſe one, and 


accordingly the Rule was enlarged to 3 
TE nen 
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next Term. And now Hil. 9 Geo. 2. this 
Matter coming on again, Mr. Serjeant Eyre, 
in ſhewing Cauſe againſt the Prohibition, 
ſaid, be apprehended that the Eccleſiaſtical 
Court had an Original Juriſdiction in Mat- 
ters of this Nature, for which Purpoſe he 


ſoned it could not be ſaid to be taken away 
cited the Caſe of Skreen and Cotteral, Trin. 


Suit had been inſtituted in the Eccleſiaſtical 
Court againſt a Quaker under ſuch a Value 


tion the Court held, that notwithſtanding 
of WY that, the Juriſdiction of the Eccleſiaſtical 
* Court was not taken away, and to the ſame 
nl 8 Purpoſe, he ſaid, was 5 Co. Cawdrey's Caſe; 
d- and by this he ſaid, it ſufficiently appeared 
be that a Sentence of the Eccleſiaſtical Court 


was neceſſary; and for Authority in this 
Point he cited Dy. 255. b. 3 Cro. 659 & Het. 
86; ſo that one Part of the Caſe in Vent. 
146. cited before, which ſays ſuch Sentence 
1s not neceſſary, cannot be Law, and the 
other Part of it, which ſays, if it is neceſ- 
ary, it can only be founded on a previous 
Conviction in the Temporal Courts, he ſub- 
mitted it, likewiſe was not Law: Alſo if the 
preſent Sentence had been founded upon the 
3d Seck. in the Hat. E. 6. he owned the pre- 
rious Conviction at Common Law might be 
neceſſary ; but ſaid, the preſent Sentence 
vas founded meerly upon the ad Se#. for it 
adjudges the Party to be guilty of Striking, 
or laying violent Hands in the Church-Yard 
4 . on 


cited Lat. 116; and if this was ſo, he rea- 
by Stat. 5 & 6 E. 6. c. 4. and for this he 
3 Geo. 2. in Com. B. there it appeared, a 


as the Juſtice of Peace may relieve in by the 
Stat. M. 3. but on Demurrer to a Prohibi- 
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cumſpecte agatis; and if this Caſe was ſo, he 
ſubmitted it, that the Eccleſiaſtical Courts 


cited, he inſiſted, was a full Authority for 


on that Side was cited Salk. 555. Godb. 218 


Clauſes in Acts of Parliament, which declare 
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on one Wright a Taylor; and ſuch Aq; 
only an Offence within the ſecond Branch q 
that Statute; and tho' the Libel is for more: 
yet the Sentence, he ſaid, was the only 
Thing to be regarded : And upon this Branch 
of the Statute, he ſaid, he conceived, that 
a previous Conviction at Common Las 
would not be neceſſary, and for Authoriy 
on that Side, the Caſes cited were N 104 
1 Cro. 464. 3 Cro. 919. 2L. 188. and Re. 
giſter 40. B. Serjeant Chapple on the other 
Side, ſubmitted it, that before the Star. E. 6 
the Eccleſiaſtical Court had no Juriſdiction 
in Matters of this Sort, unleſs where the 
Violence was committed upon a Perſon in 
holy Orders, and that by the Statute of Cir 


had no Authority to declare any Sentence 
in the preſent Caſe 5 the Caſe in Vert. before 


this Purpoſe; he further relied upon 6 0 
29; at leaſt, he ſubmitted it, the Sentence 
could only be founded upon a previous Con- 
viction at Common Law, and this, he faid 
likewiſe was warranted by the Caſe in Pe. 
which hath been mentioned ; and further, 


2 Cro. 462. Hob. 121, 84, 246. E Lit. 148. 
My Lord Ch. Juſt. declared his Opinion, 
that the Eccleſiaſtical Court had no Juris 
dition in theſe Matters before the Stat. E.6. 
which had been cited; but by that Statuts 
he thought it clear, and compared this to 


that in Caſes of particular Offences tht 


Party ſhall incur the Penalty of Felony ; Jet 
4 TEL. | there 


d 
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here muſt be a Judgment; therefore this 


part of the Caſe in Vent. could certainly 
ot be maintained; and as to the other Part 


. <-> 
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k e ic, he ſaid, the Word, which was made 
h ſe of in this Caſe was, Striking, by which 
at he Reporter, perhaps, might mean Stri- 
0 ing with a Weapon; and if ſo, by the 3d 
anch a previous Conviction at Common 


aw is neceſſary ; but the preſent Caſe muſt 
taken to be found$d upon the 2d Branch 
ff the Statute, where a previous Conviction, 
e thought, was not neceſſary: The reſt of 


8 SB SS I 7 + 


cordingly the Rule was diſcharged. ide 


in 


o Geo. 2. B. R. 


mation. 
1. General to. 


IDE 5s Co. De Ju. Rez. Eccl. 9. a. Bro. 
Abr. 170. 5. c | 


2. Incidents to. 


| Ouching Defamations determinable in 
| the Ecclefiaſtical Courts, it was re- 
ved, that they ought to have theſe Inci- 
nts. 1ſt, That it concern a Matter 
terly Spiritual and determinable in the 
clftaſtical Court. adly, That it concern 
Uter Spiritual only; for if ſuch Defama- 
c touch or concern any Thing determin- 
Yor, II, P 8 able 


he Court were of the ſame Opinion, and 


iſe $lovghton and Dr. Reynolds. Term. Trin. 


VII. Scandal, Slander or Defa- 
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Fitzb. N. Br. 53 (F.) 


bition ſhall be granted; for tho? the Divont 


the Defendant, and the Coſts of Suit 1 


| _ of the Suit, and dependent upon i 
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able at Common Law, the Eccleſiaſtiq 
Judge ſhall not have Cognizance of | 
3dly, Tho? ſuch Defamation be merely ay 
only Spiritual, yet he who.is defamed my 
not ſue there for Amends or Damages; by 
the Suit ought only ro be for the Punik. 
ment of Sin, pro Salute Anime. 4 Co. 20.4 


3. 72 may fe for. 


F Baron and Feme are divorced in the ic 
cleſiaſtical Court for Adultery, a N 

S Thoro e mutua Cohabitatione, and ak 
the Wife ſues ſole in the Eccleſiaſtical Cout 
againſt a Stranger for Slander and Defim. 
tion, and Sentence there given for her, a 
Penance injoined to the Defendant, & u 
peuſæ Litis aſſeſſed to the Plaintiff, and afir 
the Husband releaſes all Actions, and thi 
Suit and all belonging to it, and the Defer 
dant pleads this Releaſe in the Eccleſiaſtia 
Court where it is diſallowed; yet no Proti 


does not diflolve the Marriage, but they 
main Baron and Feme; yet foraſmuch a 
by the Courſe of the Eccleſiaſtical Lay 
ſuch Wife may ſue ſole, without her hu 
band, and this Suit is but to reſtore her! 
her Credit again, which was impeached 


not for any Damages, but merely fort 


therefore neither the Suit, nor the Colts 
dependent upon ir, ſhall be releaſed by ti 
Husband. Micb. 14 Fac. Mottam & — 
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dal. Abr. Prohibition. fo. 300, 301. Caſe Io. 
dut if ſuch Feme, after ſuch Divorce, ſue in 
he Eccleſiaſtical Court for a Legacy given 
o her, and the Releaſe of the Husband is 
leaded and diſallowed, a Prohibition ſhall 
e granted ; for there the Legacy is origi- 
ally due to the Baron and Feme, and the 
vuit there is for a real Intereſt, and there- 
ore the Releaſe of the Husband will diſ- 
harge it. 44 Elix. Stephens and Tott, Rol. 
br. Prohibitition 301. Caſe 11. Jide ante 
n Courts of Law 79. Where the Party is 


> Ee ied in Eccleſiaſtical Court for Acts done in 
de Temporal Courts, per tout. | 
alter gn, 1 

ut | | | 
as 4. Where the Words are not iutel- 
, and ligible. | 

, (+ 


F one Woman ſue another for calling her 
Quean, a Prohibition lies; for that it is 
t well known what is meant by the Word 
ditis but a Word of Anger. Tr. 3 Car! 
R Blackſhaw and Stevens, per Cur. Pro- 


on bition granted. Mich. 8 Car. Tates and 1 
eu rer. Prohibition granted. Rol. Abr. | 
ch 8-919it:0z, 296. Caſe 14. 1 
Lay 1 
wr J. Where are only TWords of Heat. © 1 
ed 0) ] : | 
it 2 E one Man ſay to another, th: art a Son 1 } 
or of a Whore, and thy Mother was a Bitch, | 


which he ſues in the Eccleſiaſtical Court, 
Frohibition lies; for they are but Words 
anger, Mich. 3 Car. Lowns and Sir Ar- 

P 2 | | held 
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nold Herbert. Prohibition granted. Ry 
Abr. Prohibition, 296. Caſe 15. 

2. If one Man ſay to another, Thor an 
a Knave, a paultry Knave, and a pocky-fact 
Knave, for which a Suit is in the Eccle. 
ſiaſtical Court, a Prohibition lieth. Paſch 
11 Car. B. R. Packer and Moon. Prohibi. 
tion granted. Rol. Abr. Prohibition, ſo 296. 
Caſe 19. : 1 
3. If a Man ſay of another, Thon art 4 
Drunkard, or a drunken Fellow, or an ill. 
Drunken Fellow; if a Suit be in the Spiritual 
Court for it, a Prohibition lieth ; for this 
is no Spiritual Slander, Mich. 8 Car. B. R 
Star and Cyckow, a Prohibition granted; 
for they are Words of Heat and Paſſion, 
and not any Spiritual Defamation. 15 Cir. 
B. R. Haynes and Poynter. The Words were, 
Thou art a Drunkard, and art drunk tht 
Times a Week. Prohibition granted againſt 
the Opinion of Berkley; but after Mich. 15 
Car. it was moved again, and per Cura 
Prohibition granted; for the Court ſaid, 
they might not hold Plea of a Defamation, 
where they had not original and direct Cop- 
nizance of the Fact of which he is accuſed, 
as they have not of Drunkenneſs, unleſs 3 
an Offence againſt the 'Ten Commandments, 
as all Sins are. Rol, Ab. Prohibition, fo. 296 
Cæſe 17. - 


6. ber 
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6. Where of Eccleſiaftical Cogni- 
Sauce. 5 : 


1. IF a Man ſay to a Woman, Thou art a 
[ Whore, and thy Children Baſtards, for 
which ſhe ſues in the Spiritual Court, no 
Prohibition lies ; for the Stature of Eliz. of 
Baſtards ſaves the Eccleſiaſtical Juriſdiction. 
Mich. 2 Car. B.R. Wallis and Prater. Prohi- 
bition denied. Rol. Abr. Prohibition, 296. 

Caſe 16. <: 

2, Conſultation refuſed where the Defa- 
mation was not merely and only Spiritual, 
or the Party ſued for Amends. 4 Cp. 20. 4. b. 

3. If there be a Suit in the Spiritual 
Court for calling a Man Kzave, a Prohibi- 
tion ſhall be granted ; becauſe a Knave in 
the antient Saxon Language is a Male Child. 

1 Rol. Rep. 217. . . | 

4 H. libelled in the Spiritual Court for 
calling him a Kuave, a Knave and a Knave 
indeed, and Prohibition was granted; be- 
cauſe nothing was ſaid that could make him 
lable to Eccleſiaſtical Cenſure. Salk. 548. 

5. If one ſay of J. S. Ile is a Railer and 
Her of Sedition among his Neighbours, he 
May not ſue in the Eccleſiaſtical Court for 
liefe Words; for that they are in no Re- 
ſect Spiritual, neither tend to any Spiritual 
Drſamation, but are merely Temporal. Mich. 
16 Fac. Panuel and Smith, a Prohibition 
"9 accordingly. Rol. Abr. Probibition, N. 

We J. „ 5 

6. f a Parſon call A. a Drunkard, where- 


on A. anſwereth 7hou lieſt; if the Parſon 
1” 1 ſue 


. 
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ſue A. in the Eccleſiaſtical Court for giving 
him the Lie, a Prohibition lieth; for that 
the Cauſe for which he gave him the Lie 
was not Spiritual, but depended upon a pre. 
cedent Temporal Matter. Mich. ) Ja. Sn 
ſon and Water, Rol. Abr. 295. Caſe 5. 
J. In B. R. Hill. 2 Geo. 2. Anonymus. 

A Prohibition was prayed to be directed 
to Commiſſary's Court of Ely, for holding 
Plea of theſe Words, Ton are a Filt, and 
Strumpet ; but the Court ſaid; it has been 
determined, that they may hold Plea for 
Words of calling a Man a Cuckold; for gi. 
ving a Man that Name is by Implication 
calling his Wife a ore; and in the preſent 
Caſe they ſaid, the Word Strumpet ſignifi 
a fore and more, ſo refuſed the Motion. 
Vide 2 Len. 66. 1 Co. 111. Salk. 20), 552, 
692. | 
38. What ſhall be ſaid to be a Defams- 
tion Spiritual to maintain a Suit in the Ec- 
clefaſtical Court. Vide Rol. Abr. Prov 
bition, N. | | 


__ nb - #  V_ Wm ways 


7. IFhere Nord. of Eecleſuaflc 
Cognizance, are mixed wit 
Words attionable at Lac, 


1. PHO? the Scandal be determinable | 
the Spiritual Court; yet if mixes 

with Matter determinable at Law, no Co 

ſultation granted, 4 Cv. 20. 4. b. 

2. If one libels in the Eccleſiaſtical Cov 

for Words proper for the Juriſdiction 8 

that Court, and which will not, of the! 


ſelves, maintain an Action at Law, yet uf 
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on Suggeſtion to the Temporal Court, on 


* the Reſt of the Words, that they will main- 
le dan an Action at Law, a Prohibition lies. 
pre. eb. 38 39 Eliz. Butler and Butler, Rol. 
Me Ar. Probibition, N. 4. . 5 

3. If a Man ſay of another, that he keeps 


1 Becody-bonſe, and he is ſued for it in the 
gel Spiritual Court, though be might have an 
Action at Law, yet (as Mr. Serjeant Rolle 
1 i faith) as the Spiritual Law . hath a concur- 
rent Juriſdiction, and the Words are mixed, 
or 0 Prohibition lieth. Rol. Abr. Prohibition, N. 
(iſe 11, 13. tamen qu. for, as I think, as 


ſent AMY there only to be ſought, if the Party will pray 
ifies AY Probibition. _ 


oy 


ion. 4 Hill. 10 Geo. 2. Legate and Wright. | 


5% Lerjeant Vriglit moved for a Prohibition to 
| the Spiritual Court of Norwich, in a Suit” 
pending there for Defamation ; the Words 
were, Jou are an dd Rogue and a Thief, and 
I will prove yon ſo, and an old whoring Rogue: 
ond a Baſtard-getting old Rogue; he agreed, 
the latter Words were of Spiritual Cogni- 
nance; but as the firſt were Temporal, a 
Prohibition will lie for the whole; for which 
Purpoſe he cited 2 Int. 493. Rule to ſhew 
(ſe. Faſter Term following, Serj, Eyre, 
coming to ſhew Cauſe, ſubmitted it, that 
theſe Words were not of a Temporal Na- 
ture ſufficient to ground a Prohibition. But 
the Court held the contrary, and accord- 
ay the Rule was made abſolute. 


= 4& 8. WWoere 


tion de Fords are actionabie at Law, Remedy is 


5 8, 
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8. Where the Words are aional; 


1. IF one libels in the Eccleſiaſtical Court 
| for Words actionable at Law ſur 1; 
Cafe, a Prohibition lieth. Hill. 14 Fac. B. N 
Jurnain and Thorne. Mich. 38, 39 Elix, 
Butler and Bartlet, Rol. Abr. Probibition, N, 
Caſe 3. „ + 1 
2. If one having Lands by Deſcent ſue 
in the Eccleſiaſtical Court againſt another 
for calling him Baſtard, a Prohibition lieth; 
for it tendeth to a Temporal Diſinheritance. 
Mich. 31 Fa. B. R. per Curiam. Rol. Ar. 
Prohibition, 292. L. 9. 
3. If A. ſue B. in the Spiritual Court for 
faying, that be was falſe or forſworn before 
the Fudges, in that be ſwore that J. S. was 
| | 2 a Prohibition lies; for that 
an Action lies at Common Law for theſe 
Words. 8 Car. B. R. Robinſon and Tayio, 
Rol. Abr. Prohibition, fo. 299. Caſe 21. 
4. A Prohibition was granted to Court 
Chriſtian for holding Plea for calling him 
Thief, and a Breaker of Coffers ; for this i» 
a Matter which belongs to the King's Courts. 
Hill. 14 E. 2. fo. 416. fo 


9. I ler 
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a Place where, by Cuſtom, or 
Preſcription, an Action lieth for 
urt them. | 


R 1 A Prohibition was prayed to the Ec- 
cleſiaſtical Court, where the Libel 


h in Moor-Fields, and the Suggeſtion was, 


(ve WY that the Words were ſpoken in London, 


der WH where an Action lies for ſuch Words, and 
h; WW ticrefore Prohibition granted; otherwiſe 
ce. Suits might have been in the Court Chri- 
(br. ian for ſuch Words, though not ſingly for 


the Word H//hore, being a common Word 


for WW of Brabling; otherwiſe, where joined with 


fore WY Vi ords which ſhew the Intent to defame in 


048 that Kind. 1 Vent. 343. | ES 

hat 2. Finch, Recorder of London, moved for 
eſe Prohibition to the Eccleſiaſtical Court, up- 
bon a Suit there for Defamation, in which 
giptvith libelled there againſt his Client for 
theſe Words, Thon art à Baud, and there 
tere tuo Couple upon one Bed in thy Houſe. 
fer Cur: Thou keepeſt a Bawdy-honſe, are ac- 
tonable here; for the Party might be in- 
dicted for it; but, thou art a Baud, is 2 
Matter Spiritual ; and thereupon no Prohi- 
lion ſhall be granted. But he moved fur- 
ther, that the Party was indicted in London 
the ſame Party, and this Indictment was 
removed to this Court (King's Bench) ; alſo 
ie had brought an Action ſur le Caſe now 
ending in this Court for the ſame Slan- 


der, | 


9. V. gere the Words are ſpoken in 


N. BW was for theſe Words, Jon are a Whore and 
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Proceedings in the Conſiſtory Court of Lan- 


of the Libel, without Affidavit of the Cuſtom 


Nie Salk. 547, 548. 


dation on which the Rule was obtained 


Jurà Sccleſtaſtica. 

8 | ; # „ 
der, and thereupon prayed a Prohibition, 

& habuit. Palm. 379. _ | | 
3. In B. R. Hill. 1726. Bayley & zr „. 
Robius. 
A Prohibition was moved for to ſtay 


don; for that, as Counſel urged, it ap- 
peared, upon the Face of the Libel, that 
they had not any Juriſdiction; this being 
a Libel which charges the Defendant with 
calling the Plaintiff's Wife Whore in London. 
But as this was after Sentence, Forteſcre ju. 
faid, a Prohibition did not lie upon the Face 


of the City of London, in this Caſe, namely, 
that an Action lies there by Cuftom ; for, 28 
the Fudge faid, we are not obliged to take 
Notice of their Cuſtoms, and ſaid, he remem- 
bered two or three Caſes to this Purpoſe; 
the reſt of the Court ſaid nothing as to this 
Point; but did not grant the Prohibition, 
becauſe moved for the laſt Day of Term. 


4. Mich. 8 Geo. 2. Holmes & ux v. Hit 
& 1 r | 

This was upon a Rule to ſhew Cauſe 
why a Prohibition ſhould not be prant- 
ed to the Conſiſtory Court of the Biſhop 
of London. Mr. Strange ſaid, that the Foun- 


was, that the Suit was for calling a Woman 
Whore, and that the Werds appeared by the 
Libel to be ſpoke in London; but he ſub- 
mitted it, that the Words did not appear tc 
de ſpoke there; for they are laid to be 
ſpoke in the Pariſh of St. Giles's Cripplegate, 
London, or in ſome other Place in * 
Fbourbo 
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rurhogd thereof, or near thereto adjoining ; 
and in theſe Caſes, where there is not a ſuf- 
fcient Certainty appearing upon the Libel, 
it is uſual for the Party to make an Affida- 
vit that the Words were ſpoke in London, 


and not elſewhere ; and further he obſer- 


ved, that the Charge was only upon the 
Party for ſaying that the other had a Ba- 
fard, without directly calling her a J/hore 
and in theſe Caſes the Court expects that 
the Word Hhore ſhould be particularly ex- 
rreſ'd ; for which Purpoſe he cited 2 Rol. 
Ar. 296. and Lntw. 1042. My Lord 


Chief Juſtice ſaid, he thought there was a 


ſufficient Reaſon for the Court's believing 


that the Words were ſpoken in London; and 


further his Lordſhip ſaid, he thought the 
Words were ſufficient of themſelves; and 
his Lordſhip further ſaid, this Court has 
allowed the Eccleſiaſtical Courts to proceed 
in Suits inſtituted by the Wife for calling 
her Husband Cuckold, and many Caſes, he 
ſaid, were contrary to thoſe which have 
been cited; and accordingly the Rule was 


made abſolute for ſo much of the Words 


were ſpoke in London. 


10. here the Mords are not ac- 
tionable at Law, | 


Prohibition lies to the Eccleſiaſtical 
Court for holding Plea for Words 


where is no Action at Law. Mo. fo. 60. 


Vide For beating a Clerk. © 


11. here 
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11. There ff poken by Men of Pro 
feſſion, as Judges, Counſel, &. 


1.FF a Man be accuſed to be the Father 
of a Baſtard before Juſtices of Peace, 
and the Juſtices in examining of the Mat- 
ter fay, that it is bis Baſtard, if they are 
after ſued for theſe Words in the Spiritual 
Court, a Prohibition lieth, era that 
they ſaid it in the Adminiſtration of their 
Office. Hill. 14 Ja. Cade and Windban; 
and Mich. 14 Fa. it was affirmed again. Rv. 
Abr. Prohibition, fo. 303. Caſe 1. But other. 
wiſe it had been, if the [uſtices ſaid the 
Words at another Time, after the Exami- 
nation. Mich. 14 Fo. in the ſame Caſe of 
Cade and Windbam, Rol. Abr. Prohibition, 
fo. 303. Caſe 2. | 

1. Sir Thomas Hughes of Gray's Inn prayed 
a Prohibition by Hendon Serjeant ; becauſe 
he being of Counſel with the Defendant 
in an Action ſur le Caſe, for ſaying the Plan- 
tiff had murdered three Children ; whereto 
the Defendant pleaded Not guilty; and at 
the Trial Hughes, to extenuate the Damages 
for his Client, urged and preſſed the Fact to 
make the Matter probable, ſo far as might * 
tend to the Defamation of the Plaintif; 


and becauſe it was his Profeſſion, and per- i 
tinent to the Good and Safety of his Client, de 
though not directly to the Iſſue, a Probibi- fs 


tion was granted. Hob. 328. Vide 2 Ri 
Rep. 59, 293. Mo. 915. Godb. 215. Reg. 
49, 51. Fi. Ley 142. 2 Sid. 152. 6 Mi. 


26, 287. Dy. 79. Vide antea, at 2 7 
* . | : a bert 


Jura Eccleſiaſtica. 
obere the Party is ſued in the Ecclefrajrical 
durts for Acts doue in the Temporal Courts. 


12. Juſti fication. 


for calling him Baſtard- maker; the 


to be ſuch before two Juſtices of Peace, ac- 
cording to the Statute 18 liz. which Plea 
the Judges in Court Chriſtian refuſed; 
wherefore a Prohibition was awarded. 2 Rol. 
Rep. 82. 8 | 

4 Prohibition to ſtay a Suit in Eccleſiaſti- 
al Court at Norwich for Defamation, and 
calling him J/hore-maſter, and ſaying that 
. bad a Baſtard; and ſhews, that the De- 
fendant who ſues in the Spiritual Court was 
ſentenced for this Cauſe of having a Ba- 


the Seſſions at Norwich; and notwirhſtand- 
ing they would examine this again in the 


judged that the Prohibition ſhould ſtand ; 
for being ſentenced to be the reputed Fa- 
ther by the Juſtices of Peace at the Seſſions, 
wich is by the Authority of the Statute 
law, it cannot be now impeached in the 


werſed. Cro. Fac. 625. Vide poſt, bere 
ſadalo's Words ſpoken of a Clerk. ; 


13. N be 


7 OOKE ſued A in Court Chriſtian, 


Defendant juſtified, becauſe he was proved 


ſtard, and ordered to keep the Baſtard at 


ritual Court, nor elſewhere, and all are 
wncluded to ſay ta the contrary, until it be 
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piritual Court: And upon this Suggeſtion 
he Defendant demurred. And it was ad- 


Jura Eccleſiaſtica, 
1 . Tho to hold Plea of. | 


HE High Commiſſioners may not hold 
Plea for ſcandalous Words againſt a 
Clerk, ſed de violenta manuum inje# in Cle. 
ricum. Per Articulos Cleri, cap. 3. Mo. 
Rep. fo. 607. e 


VIII. Penſions and Annuities, 


1. D Ecauſe he was ſued for a Penſion be- 

fore the High Commiſſioners, who had 
not Juriſdiction of, the Matter, though the 
Eccleſiaſtical Court had. Prohibition grant- 
ed. Mo. pl. 1306. 

2. On Annuity between Spiritual Perſons 
by Reaſon of certain Churches chargeable, 
grounded upon the Deed of Gift of the Pre- 
deceſſor of one of them, though the Perſons Wi din 


and Things out of which it iſſues are Spi- WW the 
ritual; yet, becauſe of the Deed, the Court BW in 
ſhall not be ouſted of its Juriſdiction. RoW Gr: 
Abr. Probibition, D. chat 
3. Prohibition by/Colier, Vicar of Bron-l ir 
ble to ſtay a Suit in the Spiritual Court) ts, 
where the Caſe was, that the Church of Bldni 
in the Time of H. 3. was appropriated ble 
the Biſhop of Sarum, and the Vicar was tet 
indowed, and upon that Endowment, th 4 
Biſhop made an Ordinance in theſe Word F 
Statuimus Es ordiuamus, that the Vicar ſhall y 
pay annually twenty Pounds de fiunctibus = 


cariæ to the Precentor, in the Church o 
Sarum, to the Uſe of the Vicars Chor: 


within the ſame Church. And ſor this * 
0 


d 


©S >” 
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gon a Suit being depending in the Spi- 
7.tual Court, and a Prohibition thereupon 


brought, Conſultation was now prayed; 


becauſe a meer Penſion ſueable in the Spi- 
rival Court. Vide 11 H. 4. 85. Fitz. —— 
Bro. 51. Tanfield econtra, That it is an An- 


nuity, and that Annuity lies properly for it 


in the King's Courts, 'and in Proof thereof 
was cited 19 E. 3. Furiſdiftion 28, That 
Annuity lies for a Penſion, by Preſcription ; 
and that the Hat. de circumſpecte agatis, Pro- 


hibition third, is but an Ordinance, as there 


is ſaid, So H. 4. 12. of an Annuity granted 
for Compoſition for Tithes, and 20 E. 3. 
/nnuity 32. A Writ of Annuity was 
brought for ſuch a Penſion as ours is; where- 
fore, c. But all the Court reſolved, that 
the Suit was well brought in the Spiritual 
Court; for Popbam and Fenner ſaid, that 


there would be a Difference where the Or- 


dinary ordains ſuch a Payment, as Judge; 


there the Suit ſhall be in Court Chriſtian: 


And where the Patron and Ordinary make a 
Grant in Time of Vacation ; for there they 
charge as an Intereſt; and Gandy ſaid, that 
or fuch a Penſion Suit might be either in 
lis, or the Spiritual Court; and that is not 
denied by the 20 E. 3. and fo is N. Br. 
Whereupon Conſultation was granted. Cro. 
EG ERS. | | 
4 This was upon a Bill 22 Scac. for a Penſion 
i Fiſty-three Shillings and four Pence iſſu- 
ly yearly out of the Vicarage of &. Stephen 
l Nerwich, whereof the Plaintiffs are Pa- 
tons, and the Defendants confirmed therein 
the Act of Miniſters, tho' there was nd 
liarzge Houſe nor Glete, nor Tithes, nor 
I | . orher 
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5 juſtly due, and which it was a Diſreputation 


the Order were not made Defendants, and 
of the Salary. The Court were of Opinion, 


that the Plaintiff could not have a Decree in 
the Cauſe; but adviſed the Defendant to 


Pounds ten Shillings iſſuing out of an He 


for divers Years in Arrear. It was held 


— 
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other Profits, but only Eaſter Offerings, 
Burials and Chriſtenings; yet per Cur. the 
Vicar is liable tho' he have only caſual Pro. 
fits, and that a Penſion by Preſcription, a 
this is, may be ſued for here, as well as in 
the Spiritual Court, or at the Common Lay 
by Writ of Annuity. - Hard. 230, 231. Trin, 
14 Car. 2. The Dean and Chapter of Ny. 
wich and Sir Fobn Collins. | 
5. This was upon a Bill in the Exchequer 
for Recovery and Payment of One hundred 
Pounds a Year, agreed to be paid the Plain- 
tiff by an Order of Veſtry, which Order 
was made by the Defendants and other Ps. 
riſhioners of St. Botolph's Biſhepsgate for a 
yearly Lecturer in that Pariſh ; becauſe it 
appeared to the Court that all the Parties to 


thoſe who were had paid their Proportions 


propound at their next Veſtry the Payment 
of the Arrears, which the Court conceived 


to the Pariſh to refuſe the Payment of 
Hard. 333. Fr. 24 

6. This was upon a Bill in the Exchequ 
Equity for an Annual Penſion of Ty 


fpital granted to the Defendants, and nos 


Cur. that all Penſions reſerved by the King 
or granted to him out of Lands, are in tl 
Nature of Rents, and triable here and liab 
to be extinguiſhed by Unity of Poſſcſſion 


but that ſuch as are reſerved to the King, 


reſted in him by the Act 26 H. 8. cap. 3. 
are of another Nature and collateral to the 
Land, and not loſt by Unity, no more than 
Proxies. Vide Sir Jobn Davy's Caſe of 
Proxies. Hard. 388. Mich. 16 Ca. 2. The 
Biſhop of Ely v. Clare- Hall in Cambridge. 
in, „ If a Perſon have a Penſion by Pre- 
- WM cription, he may either bring his Action at 
Law, or inſtitute a Suit in Court Chriſtian; 
er bot if he bring his Writ of Annuity at Law, 
ed Ne cin never after ſue in the Spiritual 
in- coort; becauſe his Election is determined. 
der r Mod. 218. | | 
.- See 1 Syd. 146. 1 Keb. 523. Co. Lit. 
a6. 2 Inſt. 491. 2 Cro. 666. 
2 It g. A Suit for a Penſion may be in the Ec- 
to celaſtica! Court, tho* by Preſcription ; but 
and Wi it be denied to be Time out of Mind, 
ons en a Prohibition is to go; ſo that the Pre- 
on, rption may be tried at Law, as a Modus 


e aß inandi, mutatis mutandis. But if a Writ 
te Annuity is brought at Common Law, 
1cnt te can never after ſue in the Spiritual Court; 
ved WW his Election is determined. 1 Vent. 265. 


t100 1d. 218. Caſe Berry and Trebeſwicke. 
of Wi 146, On Tiwiſden and Windbam Ju- 
ices diont, gue fuit adjudge temps Reg. Fac. 
que par Pen ſion par Preſcription Remedy ſerra 
Ie ent al Common Ley; ideo quære if the 
Hou: may not be thus reconciled, that the 
nen, before any Remedy ſought, may take 
d f choice, either to ſeek Relief at Law, or in 
agg rn Court; but if be elects Redreſs 
n I Eccleſiaftical Court, they may determine 
the Matter, admitting the Preſcription, 
= non, as I conceive, bas been determined. 


cM vor. II. 2 For 
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Hard. 230, 
231. 


9. 4 


See Spel. de Concil. To. 1, fo. 393. Am 


where they are made. Hef 333. 


Author, due to the Prieſt or Miniſter. 


_— their Beginning by the Incroachmem ! 


| 
! 
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For Penſions Vide 5 Co. de Fa. Reg. Ec 


. Ollati ons Of Of-rins, &, 


1. F NBlations are Things offered to God 
and his Church, by pious and faith- 
ful Chriſtians. Terms del Ley, Oblations. 
2. Oblations (Oblationes) in the Common 
Law are thus defined, dicuntur quecungie 
piis, fidelibus, Chriſtianis offerantur Deo & 
Eccleſiæ, five res ſolide, five mobiles ſunt. 


a S r eg r r nm r nen 


12 Car. 2. cap. 11. 5 Co. de Fu. Rg. 
Bccl. 9. a. | | ; 

3. Offerings are defined by the Canoniſt 
to be, quæcunque a piis, fidelibus Chriſtianis 
offeruntur Deo & ſanctæ Eccleſia, Ec. Depp's 
Par. Coun. 352. 1 | 

4. Nemo tenetur ad illas Oblationss, nifi vu 
neceſſarie ſint ad Suſtentationem Miniſtrorun, 
vel Conſuetudo ad eas alicubi obliget. Degg 
353- . 
5. Theſe Offerings belong properly to the 
Prieſt, or Miniſter of the Church, or Place 


6. There were two ſeveral Sorts of Offer. 
ings, one free and voluntary, and ad Libitun, 
the other certain and obligatory, as thoſe 
for Marriages, Chriſtenings, Churching of 
Women, Burials, Ec. theſe were, /ays ou 


Degg 355. Tho* my Thoughts are, that theſe 


7 


poſing Prieſts, &c. 
5 = . The 
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all and every Perſon and Perſons, which by 
the Laws and Cuſtoms of this Realm ought 
to make or pay their Offerings, Sc. ſhall 
from thenceforth pay them yearly to the 


dwell, Thoſe Offerings which were volun- 


bended within this Law; but the cuſtomary 
Dues, which were certain, are thereby con- 
firmed to the Pariſh Prieſt, &c. and are only 
recoverable, either in the Spiritual Court, 
or by Action on the Statute. Degg 355. 


X. Obventions. 


Brentions, (Obventiones) Offerings. 2 
Inſt. fo. 661. alſo Rents, Revenues, 
properly of Spiritual Livings. Anno 12 Ca. 


ei 2 £42. 11. 5 Co. de Fu. Reg. Eccl. 9. a. 

un, 

e 5 

" NI. Mortuaries. | 

the | : | | 
ace Wil; ry ( Mortuarium) is a Gift left 
VI by a Man at his Death to his Pariſh 
er. Curch in Recompence of his Perſonal 
i Litbes and Offerings, not duly paid in his 


Life-Time. It is not properly and originally 


uy but thoſe only of his own Pariſh, to 
vom he miniſters Spiritual Inſtruction, and 


It. Mortuaries. Vide 5 Co. de Fu. Reg. Eccl. 
2. Mortuary is that Beaſt, or other move- 


6 WY Owner, 


n, The Stat. 2 E. 6. hath enacted, that 


Parſon, &c. of the Pariſh, Sc. where they 


try are now vaniſhed, and not compre- 


due to any Eccleſiaſtical Incumbent from 
bath Right to their Tithe. Bh. Law Dif. 


ve Chattel, which after the Death of, the 
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Owner, by Cuſtom in ſome Places, become 


due to the Parſon, Vicar, or other Prieſt of 
the Pariſh, in Lieu or Satisfaction of Tithesor 
Offerings forgot, or which were not well and 
truly paid by the deceaſed. Terms del Ley, 
Tit. Mortuaries. I. ſuppoſe where a Prieſt of 
good Conſcience has been ſatisfied that the de- 
ceaſed has atted uprightly with him, and nt 
defrauded him in his Dunes, ſuch Prieſt bas 
honeſtly refuſed the Mortuary; becauſe, in ſuh 
Caſe, there is no Reaſon why he ſhould have 
it; but on the contrary common Honeſty forbids 


3. Mortuaries are in ſome Places called 
Coarſe-Preſents; becauſe, as Dr. Cowell 


holds, as they were due, they were uſed to 


be paid before the Coarſe was buried, when 
it was brought to be buried. Degg 360, 
4. Lord Cike holds Mortuaries before the 
Star. 21 H. 8. were only due by Cuſtom, 
and not by any other Law, by Reaſon of 
the Statute de circumſpefle agatis, nbi Mor- 
tuarium dare conſurvit, Ec. 2 Inſt. 491. 

5. This Duty was only ſueable in Court 
Chriſtian ; but now Debt lies ſur le Stat. for 
tho' the Statute is only negative, that they 


| ſhall not take above ſuch Rates, and where 


have been accuſtomed; yet it implies an Af. 
firmative, as the Stat. 2 E. 6. But if a Suit 
be inſtituted for a Mortuary in the Spiritual 
Court, Sir Simon Degg is of Opinion, no 
Prohibition ſhall go, unleſs they proceed 
contrary to the Statute. Degg 359. 1! 
conceive the Parſon may have Difficulty to pre- 
wail in the Eccleſiaſtical Court; for if they 
Sentence upon the Canon, it. binds nt ibe 
Laity; if on the Cuſtom, they may uot 1 

; £0 Cuſon 


7 


— 


Cyfom; if on the Statute, they may not inter- 


wft and no Remedy given in the Statute in 
the Eccleſiaſtical Conrt or elſewhere, Remedy 
miſt be in the King's own Courts of Law, as 
I mderfand the Matter; ideo quære. 

6. Since Stat. 21 H. 8. If Suit be in the 
Spiritual Court for Mortuaries, a Prohibition 
leth. Dr. & Stud. fo, 175. b. for the Sta- 


is 4 very unconſcionable Mortuary demanded by 
a Biſtop of Cheſter, on the Death of a poor 


Warw,. being of his beſt Horſe or Mare, his 
duale, Bridle, Spurs, bis beſt Gown or Cloak, 
bis beft 11 :t, bis beſt upper Garment, under 
bis Gown, bis Tippet, his beſt Signet, or Ring, 
6 to the Biſhop de Debito conſuet' fore ſup- 


ponitur. 


dals. 


N Rocurations, as the Canoniſts define it, 
1 % Exhibitio Sumptuum neceſſarior facta 
Prelatis, qui Dioceſes peragrando Eccleſias ſub- 
Klas viſitant. Dav. 1. b. SR 

2. Proxies, or Procurations, are reſembled 
likened to an Annuity pro Conſilio or pro 
Mitio impendendo, if the Counſel or the 
ice be withdrawn, the Annuity is deter- 
ined, So where a Corody is granted for 
tain Service to be done, Omiſſion of the 

icedetermines the Corody, as js 20 E. 4. 
„ 2 


t a Statute; aud if a Statute gives the Be- 


we hath fixed what ſhall be paid for Mor- 
tuaries. Cro. Car. 238. Where, I conceive, 


Cry Prieſt from the poor Parſon's poorer 


XII. Proxies, Procurations, H no- | 


Q 3 | 3. By | 
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their Original or Foundation in the primitive 


the Churches which he had planted in f 


3. a. 


for which now there is no Remedy by the 


of this the Court doubted; & adjournatir 


Jura Ecclefiaſtica. 
3. By the Canon Law, Procuratio exhj. 
benda eft ſecundum qualitatem Perſon tip. 
tantis. Dav. 2. a. Ne 
4. It was obſerved that Proxies had not 


Church; for S. Paul in his Viſitation of all 


and Europe demanded no Proxies; but Ja- 
boured with his own Hands pur ſon Suſtenanct, 
ne ſerroit burthenſome al Egliſes; yet long 
after the Canon Law, which declares that 
Proxies are due to Biſhops in their Viſita- 
tions, ſays, that it is agreeable to the Doc- 
trine of St. Paul, ut a quibus Spiritualia reti- 
pimus eiſdem Temporalia communicemus. Ink, 
Juris Canon. Lib. 2. c. de Senſib. Day. 2. b. 


5. Plaintiff, as Arch-Deacon of Londen, 
exhibited his Bill in the Eng/i/h. Exchequer 
againſt the Defendants, as Parſons and Vi- 
cars of London, for certain Sums of Money 
due for their Proxies by Preſcription, and 


Eccleſiaſtical Law ; whereto the Defendants 
demurred, as the Thing in Demand was 
meerly of Eccleſiaſtical Cognizance and de 
terminable in the Spiritual Court, & 00 
alibi; and if the Tithe by Preſcription alters 
the Caſe, then the Plaintiff ought to have 
his Remedy at Law, and not in Equity; but 


Vide Sir Fobn Davies's Reports, the Caſe 0 
Proxies; and the Ch. Baron quoted oat 0 
Linw. Lib. 3. Decret. de Procurationibus, tha 
there are three Sorts of Proxies. 1. Rat! 
Vifitationis. 2. Ratione conſuetudinis. 3. Ra 


tione Pacti; and his Lordſhip ſaid, tha 
| | | | Proxic 
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75 recoverable at Law; but becauſe the Mat- 
e in Queſtion was. doubtful, Defendants 
* rere ordered to anſwer, and that this Mat- 
ie er hould be ſaved to them at the Hearing: 
all Tide Kat. 34 H. 8. concerning the Saving r | 
Ain Proxies, and that they be recoverable as 
5 formerly. Hard. 180, 181, Paſ. 13 Car. 2. 
is Dr. Thomas Parker Quer v. Jobn Seabrooke 


N | 


lo | 
ng. In Prohibition to ſtay an Excommu- 


that WY action for Non-pa f 

fira- ; -payment of Proxi , 
News Procurations, the Ground of the —— 
eri ee by Stat. 34 H. 8. 19. all ſuch 
It. WW... 2 = Biſhops, Arch-deacons, c. as 
: we Right or Title to claim any Penſions, 


Portions, Corodies, Indempniti 
: pnities, Synodals, 
or Proxies, againſt any Perſons to * — 


don, 

| King had, or ſhould 

quer : grant the Land ; 
Vi- 888 charged therewith, with — | 
oney I „ pes Sc. ſhould ſue for their Remedy 


* and Recovery thereof in the Court of Aug- 


7 the 
lants 

was 
| de 
non 
ters 
have 
but 
zatur 
ſe 0 
ar 0 

tha 
it100t 
Ro 

tha 
0x16 


en th Caſe were granted by Patent 
1 4 3 Sed non allocatur per Cur'; 
_ e Act extends only where parti. 
we 10 are granted, as appears by the 
wy | 3 e Act, any. Sale, Gift, Grant, or 

or Term of Life, or Lives, or Tears, 


i this Caſe. Hard. 388. 


Regis Eccl. 9. a. 


Proxies of the ſecond and third Sort were 


22 now annexed to the Court of 
quer, and not elſewhere, and the = 


and 
not where the Fee is granted, as was 


See after Jnipropriation, 5 Co. De Jure | 


„ XIII. 8. 
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e LE he re renter eee 


—— <a thy 


| becauſe buying and ſelling of Spiritual and 


Fd 


ura Ecclefiaſtica, 


XIII. Simony.. 


S—— mm — 2 


Sy determinable in the Spiritual 
: Court. 4 Co. 49. b. 3 Inft. 204. 
2. The Spiritual Court may puniſh for 
Simony. H/atſon, Biſhop of St. David's Caſe, 
Salk. Rep. Vue le livre, where that Biſhy 
was deprived for that Offence. 
3. To avoid the deteſtable Sin of Simony, 


2 wy  -, — mn» 


Eccleſiaſtical Functions, Offices, Promotions, 
Dignities, and Livings, is execrable before 
God ; therefore the Archbiſhop, and all and 
every Biſhop 'or Biſhops, or any other Per- 
ſon or Perſons having Authority to admit, 
inſtitute, collate, inſtall, or to confirm the 
Election of any Archbiſhop, Biſhop, or other 
Perſon or Perſons to any Spiritual or Eccle- 
ſiaſtical Function, Dignity, Promotion, Ti- 
tle, Office, Juriſdiction, Place, or Benefice, 
with Cure, or without Cure, or to any Ec- 
cleſiaſtical Living whatſoever; ſhall, before 
every ſuch Admiſſion, Inſtitution, Collation, 
Inſtallation, or Confirmation of Election, 
reſpectively adminiſter to every Perſon here 
after to be admitted, inſtituted, collated, in 
ſtalled, or confirmed, in or to any Archbi 
ſnoprick, Biſhoprick, or other Spiritual o 
Eccleſiaſtical Function, Dignity, or Prome 
tion, Title, Office, Juriſdiction, Place o 
Benefice, with Cure, or without Cure, 0 
in or to any Eccleſiaſtical Living whatic 
ever, the Oath in the ſaid Canon. Car. 49 


4. Ac 


Jura Eccleſiaſticl⸗ 
- 4 According to Linwood, It is Simony to 
ake any Thing for burying, unleſs it be 
due by Cuſtom ; and a Cuſtom to chriſten a 
Child, when he does not do it, is not good; 
re the Caſe in Hob. where one dies in one, 
and is buried in another Pariſh, the Parſon 


C//om, ſhall not have a burial Fee. The 
Parſon ought not to have Money for Chri- 
ſening when he does not do it. Salk. 322. 


Vide May puniſh their own Members. 


XIV. Solicitation of Chaſtity. - 


HE Indictment was for Aſſaulting, 
Beating, Wounding, and Endeavouring 
v raviſh the Wife of B. upon which the 
Party was convicted, and afterwards the 


T band brought an Action of Treſpaſs 
fice r the ſame Cauſe ; and now the Party 
Ec- eng alſo libelled againſt in the Spiritual 


Court for the fame Fact, (viz.) for Solici- 
ing her Chaſtity, moved for a. Prohibition 
v the Proceedings in the Spiritual Court. 
Ind it was urged for the Juriſdiction of the 
vritual Court, that they may. puniſh for 
e Solicitation, and Incontinency, and that 
ds Suit was pro ſalute animæ, the other for 
me and Damages. Sed per Cur': A Prohi- 
ion was granted; for it being an Attempt 


0 Force and Violence, it does, by Rea- 
n of the Force, which is Temporal, be- 
ie a Temporal Crime in tots. | Salk. 522. 
* 78, 79. Je meſme Caſe. © p 

| a | Solicita» 


Simony. 5 Co. De Jure Regis Eccl. 9. a. 


where he died, rotwithRanding any pretended 


| Solicitation to Incontinency, coupled 


Jura Ercleſiaſtica. 
.* - Solicitation of Chaſtity. 5 Co. De Fir 
© Regis Becl. 9. 4. | | 


XV. Formication. 


A Woman having a Baſtard is puniſhable . 

4 by the Statute 18 Eliz. yet Fornica- | 
tion, or Advowtry, is not examinable by our Nor 
| Law, as they are Deeds in Secret. 4 Cv. 1½ % Nb 


Vide Hale's Hiſt. Law 31. 5 Co. De ect 


* 


Fure Regis Eccl. 9. &. : had 

| | To ig i the 

XVI. Inceſt. | 5 

1. A LL Marriages between Couſin Ger- 2 
mans and other collateral Couſins are Wind 


lawful by the Statute 32 H. 8. c. 28. and if 
any ſuch ſhould be queſtioned, as inceſtu- 
\ ous in the Spiritual Courts, a Prohibition 
lies ſur le Stat. * * 218. Hale's Anal. 42. 
. 2. A Widow's Eſtate upon an inceſtuous 
Marriage is due to her, if ſhe was never di- 
vorced 4 Vinculo Matrimonii; though there 
was Cauſe, Hob. 182. ay 
Nas 5 Co. De Fure Regis Eccl. 9. 4 
Etiam ſub Diviſion of Matters Matrimonial ; 
ſee alſo Schiſm, what, Caſe 3. 


Z XVII. Adultery. | 
Y Holt C. J. If one commit Adultery, 
and the Husband brings Aſſault, this 
ſhall not hinder the Spiritual Court; for it 
is a Criminal Proceeding there, and no In- 
dictment lies at Common Law for Adultery: 
Salk. 552. Fareſl. 18, 79. le meſme Caſe. & 
.”, 658 | LL 


— * 


Ys 


lis 


Jura Eccleſlaſtica. 
Vide Hale s Hift. Law 31. 5 Co. De 
Jure Regis Eecl. 9.4. a og 


XVIII. Divorce. 


JF a Man marry his Couſin infra Gradut 
Maritagii, who have Iſſue, and are di- 
jorced in their Lives, the Eſpouſals are a- 
roided, and the Iſſue is Baſtard; econtra, if 
either die before Divorce; for the Divorce 
had after, ſhall not baſtardize the Iſſue; for 
the Marriage is determined by Death before, 
and not by the Divorce, 22 Litt. Bro. 
(uſe 48. 5 6 
2. But note for Law, that where Baron 
and Feme are divorced, where ſhe is an In- 
beritrix; yet meſne Acts executed ſhall not 
te reverſed by the Divorce, as Waſte, Re- 
cipt of Rent, Oc. unleſs in ſome particular 
Caſes. Lit. Bro. Cafe 175. Vide 5 Ca. De 
fare Regis Eccl. 9. a. 


hs XIX. Perjury. 3 8 
l. 3 H. 2. IT is ordained, that it ſhall not 


be lawful for the Biſhop to 7 


wiſh any one for Perjury, or Breach of 
faith. Rol. Abr. Probibition, F. 13. 

2. If the Indictors in Felony are perjured; 
ſet if they are ſued therefore in the Spiri- 
wal Court, a Prohibition lies; for this Per- 


ry aroſe upon a Temporal Cauſe. 13 f. . 


L. 39. . Rol. Abr. Prohibition (R.) Caſe 8. 
0 if a Jury give falſe Verdict, Caſe 9g. 
3. The Eccleſiaſtical Courts may puniſh 
lerjury committed in their own Courts, and 
„ | Matters 


| 
| 
| 
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4 The Eccleſiaſtical Court may puniſh for 


S. Perjury in Court Chriſtian, though it 


no Remedy lieth for the Perjury in the 


Realm ought not to hold any Plea, Doc. 


King's Bench, and accordipgly the Court 


ip 


Jura Eccleſiaſtica. 
Matters Spiritual, as Matrimony; but not in 
a Temporal Contract. 3 Cro. 188. 


Perjury, in their own Courts, for a Matter 
Spiritual; but not for a Temporal Matter. 
Watſon, Biſhop of St. David's Caſe, Salk, 


be not a Court of Record is' ſtill Perjury; 
for which the Party may be. puniſhed at 
Common Law by Indictment. Had. 454 
Vide 1 Vent. 296. ſeems contrary, tamen 
qucre. Telv. 12. 3 | 

6. If one wage his Law untruly in an 
Action of Debt upon a Contract in the 
King's Courts, he ſhall not be ſued for 
the Perjury in the Spiritual Court, and ye 


King's Court; for the Prohibition lieth not 
only where a Man is ſued in the Spiritual 
Court for ſuch Matter, as the Party might 
have Remedy in the King's Court, but alſo 
where the Spiritual Court holdeth Plea in 
ſuch Caſe where they by the King's Prero- 
gative, and by the antient Cuſtoms of the 


Stud. lib. 2. c. 24. fo. 105. B. 
7. Subornation of Perjury in the Eccle- 
fiaſtical Court, cognizable in the Court of 


directed, that the Parties ho were com- 
plained againſt for Subornation of Perjury 
ſhould ſhew Cauſe why an Information 
ſhould.not be granted againſt them on that 
Account. againſt Venetia Conſtantia 
Phillips, otherwiſe Dellafield, otherwiſe Mule- 
man. e | | 


7 OE „ aw BY 


Jura Ettleſiaſtita. 


XX. Pro Læſione Fidei. | 


. IF one ſwear to me to infeoff me of 
Lands, if I ſue him in Court Chriſtian, 


the Judge, or both. Stath. Prohibition. 


Land, and ſhe ſwear not to bring her Cui 
in vita, yet if after ſhe do, and the Purcha- 
ſer ſue her in Court Chriſtian on this 
Oath, ſhe ſhall have a Prohibition. Srath. 
fr. Probibition. | 

3. If a Woman hath Right to ſue a Cuz 


ſue it, and yet does, for which the is ſued 
n Court Chriſtian pro Læſione Fidei, the 
hall have a Prohibition ; becauſe the Oath 
oncerned a Temporal Matter, as Land. 
its, N B. 42. I. | I. 
4 If a Man acknowledge in Coure Chri- 
tian that he owed another 100 Shillings to 


ath not pay it, Sc. and is after ſued for it 
tion and Attachment ſur ceo; ſo if he ac- 


mowledge in Court Chriſtian that he ought 
v pay to ſuch a one 100 Marks at ſuch a 


m- We, Sc. he may not be ſued in Court 
ry WW-riſtian for the Debt, and if he be, he 
on ay have Prohibition and Attachment. Bur 


| one for Matrimonial or Teſtamentary 
uſe acknowledge in Court Chriſtian that 
e ought to pay 100 Marks or other Sum, 
a Day certain, Oc. there, if he do not 
W it according to Conuſance, he may be 
5 In ſued 


ke ſhall have a Prohibition againſt me, or 


2. If Baron and Feme ſell the Wife's 


in vita, and ſhe make Oath that ſhe will nor 


te paid to him at a Day certain, and after 


Court Chriſtian, he ſhall have a Prohi- 
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5 


ſued in Court Chriſtian for it, and no Pro. 


to pay Money at a Day, and do not pay 


Jura Ecciefiaſtica. 


hibition. Fitz. N. B. 41. B. C. D. 
F. If one acknowledge in Court Chriſtian 


it, fo that he is excommunicated, he may 
have a Prohibition. Fitz. N. B. 41. C. 

6. If one ſwear to me to infeoff me he. ' 
fore ſuch a Day, Ec. and do not, yet I may il 


not ſue him in Court Chriſtian pro L-foe M of 


Fidei ; for that the Act to be done is Tem- pa 

ral and triable at Common Law, and or 
therefore if he be ſued in Court Chriſtian, Co 
Prohibition lies. Fitz. N. B. 43. D. 7 

7, If one make Oath to pay a Debt, or 
make a Feoffment, or the like, and he i; 
ſued in the Spiritual Court for Breach of this 
Oath, a Prohibition lieth, elſe he ſhould be 
compelled to perform his Oath, and ſo Lay 
Contracts be determined in Court Chriſti: 
Rol. Abr. Prohibition, F. 11. 

8. For Læ ſione Fidei, upon a Promiſe tu 
pay ten Pounds by ſuch a Day, if the Sp 
ritual Court interfere, a Præmunire lietb 
Lit. Bro. 11. a. Caſe 57. 


9. Though an Action lieth by the Canoſ i nigb 
Law pro Lefione Fidei, yet none lying 121. 
Law, none ſhall lie in the Spiritual Cour 2. 

in this Realm, if the Promiſe be of a Tem te 
poral Thing; but if they will meddle ii: L 
ſuch Matter, a Prohibition or a Præmuniſ bang 
Facias lieth. Doct. & Hud. lib. 2. c. nien. 
fo. 105. b. | | Comt 
| I H. J. 
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XXI. Horgery. 
1. General. 


1.]T was reſolved, that he who ſued in 
the Eccleſiaſtical Court for the Forgery 


ore BY of a laſt Will and Teſtament, incurred the 
m. Danger of a Præmunire; becauſe the Party 
nd BY crieved might have had his Remedy by the 


Common Law. Anno 17 H. J. | 

2. Forged Deeds or 3 are not to 
be ordered to be torn, or defaced, but to 
be kept, ſo that the King may proceed a- 
gainſt the Criminal. 1 Vern. 292. 


. Where to be ſued, and how pr. 
niſbed, if irregularly proſecuted. 85 


Hs who ſues in the Spiritual Court for 
1 Forgery of a Will or Teſtament in- 
curs a Premunire; becauſe the Party grieved 
night have had Remedy at Law. 3 If. 
121. | | 
2. It was reſolved, that he who ſued in 
the Eccleſiaſtical Court for the Forgery of 
Laſt Will and Teſtament incurred the 
Danger of a Premunire; becauſe the Party 
rrieved might have his Remedy by the 
Common Law : And in the ſame Year 17 
1.7, Juſtice Spelman alſo reporteth, that one 
lrbervile, as well for the King as for him- 
elf, ſued a Premunire againſt a Perſon for 
ling for Tithes in the Eccleſiaſtical. Court, 
edging the ſame to be ſevered from the 

nine 


n e , , Re ncaa Aye. ene 
- a — 
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nine Parts; and Judgment was given againſt 
the Defendant. 3 Inſt. 121. So that, us i. 
ſeems to me, where Remedy may be bad a 
Law, a Man endangers a Premunire jor ſecl. 
ing Readreſs in the Eccleſiaſtical Courts, as f 
draus the Matter ad aliud examen, and 1 
be diſcuſſed per aliam Legem. | 


XXII. Schiſms 
1. What, & c. 


_ HISM is a Separation from the b. 
I nity of the Church, as Sedition is a 
Separation from the Unity of the Common- 
wealth, Sc. but Schiſm alone is not Hereſy, 
Append. to Ruſh. Coll. In ſuch Caſe. 

2. A Man is not bound to anſwer upon 
Oath Matters concerning his Faith ; for that 
there is a Statute by which he might be 
puniſhed, if he publiſhed any falſe Doctrine. 
Mich. 18 74. Fenner's Caſe. Rol. Abr. Pro- 
Bibition, (T.) Caſe 5. 1; A 

3. If one convicted of Hereſy, Schiſm, 
or erroneous Opinions, recant, he ſhall never 


be puniſhed by the Eccleſiaſtical Law; yet 


in Fuller's Caſe they impriſoned and fined 
him 200 J. wherefore he had a Habeas Cr- 
pus. 12 Co. 44. 

Vide 5 Co. De Jure Regis Eccl. 9. 4. 


Jura Eccleſtaſtiea, 


2. IWhere to be tried, and in hat 
Caſes. = | 
F Neceſſity a Thing of Eccleſiaſtical 


amined in a Collateral Action, as Schiſm, Ec. 
r Sufficiency of a Clerk where he is dead, c. 


Kin. 468. N 


XXIII. Hereſy, or Miſcreancy. 


b. | | | 
s WW. FH E Statute made 2 H. g. c. 7. where 
on- by the Forfeiture of Lands in Fee 
eſy. Paple, and Goods and Chattels were given, 


Caſe of Hereſy, ſtandeth repealed by 
a. 1 Elix. c. x. So Belknap's Opinion 
erer allowed or taken for Law, becauſe the 
roceedings in ſuch Caſe is meerly Spiritual 
Salute Anime, &c. 3 Inſt. 43. 
2. A Mifcteant is one who is perverted 
o Hereſy, or a falſe Religion. Bro. Preſen- 


ſm, n 54. Termes del” Ley. Tit. Miſcreant. 
ver Ng Goab. 33. where a Biſhop was deprived for 
yet N creancy. 3 | 


3 If one be a Miſcreant his Lands were 
feitable, and the Lord ſhall have the Eſ- 
det; the Reaſon is, for that, if a Man 
do is out of the Faith of the King ſhall 
eit his Lands for the ſame, a fortiori, he 
io is out of the Faith of God. Gob. 34. 
Mew 194. Forfeiture, Lord Coke differs 
m Belknap, as to the Forfeiture. 3 ft. 


here 
You, II. R 4. One 


Cognizance or, Jurisdiction ſhall be en- 


242 Jura Eccleſiaſtica. 
| - 4 One convicted of Hereſy, if he abjur, 
forfeited not Goods; but if delivered int 
Lay Hands he did; but his Lands were ng 
forfeited therefore till his Death. Dog, G 

Stud. lib. 2. c. 29. 
5. It belongeth to the Church to deter. 
mine Hereſies Dof. & Stud. lib. 2. c. 2, 
If an He- 6, Sur le Stat. 2 H. 4. c. 15. If an He. 


_ retick though retick Convict will recant, he ſhould be re. 


- pr 17 ey ceived and not puniſhed, but if he relapſed, 


communicated he was to be burnt without more ado. $% 
repents of his the Law of God wills not the Death of 1 
Crime, he Sinner, but rather that he ſhould repent and 


ſhould be re- : ; 
ds the. OE ſaved; therefore it would be contrary 


Church, both to Reaſon and the Law of God, not 


which ought to receive an Offender upon his Repentance; 


to imitate the or to deprive him of the Benefit of his Re- 


Ged. who Fu, Pentance. Nulum iniquum in Lege preſinn: 


niſhes the dum eſt. Hard. 64, 65. See 12 Co. 56, 51, 


greateſt of 58. 


Sinners by the 


death of the Body, and not by Deſtruction of the Soul, and as ſoon 53 


Sinner repenteth of his Hereſy, the Complaint ought to ceaſe ; the Cauſe 


being removed. Father Paul's Rights of Sovereigns. 


XXIV. Blaſphemy. 


© 8 contains an Inſult upon 

God, and Scandal to our Neighbour, 
Father Paul's Rights of Sovereigns 306. 

2. Blaſphemy is triable in Court Chriſtian. 

Ha. Anal. 98. Vide 5 Co. de Ju. Reg. Ecd 

9, 4. See before Tit. Schiſm, what, Caſe 3. 


Xx 


Q P, 


Jura Eccleſtaſtica, 


XXV. Apoſtacy. | 


Poſtata capiendo is a Writ, directed to 
A the Sheriff, for the taking of the Body 
of one, who having entered into or profeſſed 
ſome Order of Religion, leaves his faid Or- 
der, and departs from his Houſe, and wan- 
ders in the Country ; upon a Certificate of 
this Matter made by the Sovereign of the 
Houſe to the Chancery, and praying the 
aid Writ, he ſhall have it directed to the 
Sheriff for the taking him and delivering him 
to the ſaid Sovereign of the ſaid Houſe, or 
his lawful Attorney. F. N. Br. 233. Vue 
Ja le forme del Breve, & ſur ceſt il poit aver 
Al. & Plur. & un Attachment fi le Vic. ne voil 
ſerver le Breve. F. N. Br. 234. A. vue le 
Forme del Breve Ditto B; and tho' the Va- 
grant do not change his Habit; yet if the 
Sovereign certify, Oc. he ſhall have his Writ, 
notwithſtanding the Words ſpreto habitu, c. 
for they are but Words of Form, and not 
of Subſtance, G. Ditto. C. Vue le Reg. 
fo. 11 267. But this Offence is now gone 
tgether with the regular Clergy. See alſo 
.de Fu. Reg. Eccl. 9. 4. | 


XXVI. Matters belonging to the 


I, Bells. 


UIT in the Spiritual Court for taking | 
away two Bells out of the Steeple, and 


| Prohibition was granted; for the Church 
R 2 War- 
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Warden is a Corporation, and the Proper 


mon Law. Salt. 547. Fide Comb. 132, Du 


Cb. Uſes 131. 


2, Seats, or Pets. 


T* Diſpoſal of the Seats in Nun 
1 _Ectleſfie belongs, of common Right, 
to the Ordinary, c. Rol. Abr. Tit. Pro 
Bihition, 288, 289. 12 Co. 104, 105. 

2. Per tout le Court de Bank le Roy, agreed 
that a Seat in a Chyrch claimed by Pre, 
ſcription is triaþle here, by Action ſur | 
Caſe, and not in the Spiritual Court; 6 
Prohibition was granted. Palm. 424. 12 0 


104, 105. | 
3. Action at Law lies for a Seat in 4 


Church by Preſcription, V. Jo. 3, 4 1! 


CG. 104, 105. 1 5 
4. Reſolved, if any Inhabitant and his 


| Anceſtors only have uſed, Time out of 


Mind, to repair an Ile in a Church, and to 


ſit there with his Family to hear divine Set. 


vice, and to bury there; this makes the Iſle 
proper and peculiar to his Houſe, and be 
cannot be diſplaced nor interrupted by the 
Parſon, Church-Warden, or Ordinary, &. 
Cra Fac. 366. 12 Co. 104, 105- | 

F. Church-Wardens were uſed Time out 


of Mind, to diſpoſe of the Seats in the 


Church, and according to ſuch Uſage, di- 
poſed to one, and the Biſhop granted the 
ſame Seat to another and his Heirs, and er. 
communicated all others, who after ſhoud 


fir there, and a Prohibition was baute 


Jura Eccleftaſtica: 
tr the Grant to one and his Heirs is not 
20d; for the Seat belongeth not to the Per- 
2 but to the Houſe; elſe when he goes 
out of the Pariſh he ſhonld retain the Seat, 
which is contrary to Reaſon: And there is 
no Reaſon to excommunicate all others who 
ſhould fit there; for ſuch great Punifhinencs 
ſhould not be impoſed upon ſo fmall Offen- 
ders, an Excommunication being Traditio 
Diabolica. Poph. 140. NE 
6. Boothby, as Executor of Gilbert, brought 
Prohibition againſt Baily, and ſurmiſed rhat 
Sir Barnard Whetſtone was ſeiſed of the Ma- 
re, nor of Moodſord Hall, and that he and thoſe, 
c whoſe Eſtate he hath in the fame, had uſed, - 
Time out of Mind, to have a peculiar Pew 
in the Body of the Church, and that the 
Defendants ſought in the Eccleſiaſtical Court 
1 + i to diſpoſſeſs them of the ſame ; bur held, 
1: Wi this no good Cauſe of Prohibition; for the 
Church and Church-Yard be the Soil arid 


ert 
om* 


his BY Freehold of the Parſon, yet the Uſe of the 
of WW Body of the Church, and the Repair and 
to Maintenance of it is common to all the Pa- 
ets BY fiſkioners ; and for —_— Confuſion, the 
le Diſtribution of Seats, and Charges of Repairs 


belong to the Ordinary; and therefore no _ 
Man can challenge a peculiar Seat, withont 
1 ſpecial Reaſon: But if ir had been pre- 
ſerided, thar Sir Barnard, Ec. had uſtd; 
Time whereof, Cr. and uſtd, at their own 
only Coſts, to maintain that Pew, and had 
therefore had the ſole Uſe of it, the Preſcrip- 
tion had ſtood and warranted a Prohibition, 
tho" the Pew was in the Body of the 
Church: And ſo it is in the like Caſe of an 
lle, or Chapel adjoining to the Body of the 
by 7 Church, 
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it hath been maintained by the whole Pa. 


the Reaſons of a Chappel of Eaſe. Hob. 6 
See Hard. 378 ſame Caſe. Sid. 89, 203 


5 Mod. 436. 6 Mod. 230. Salk. 16). 2 


139. Keb. 345, 498. 2 Keb. 92, 342. Try a 
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Church, upon the ſame Difference, whether 


riſh, or by ſome particular Perſons, like unto 


361. 2 Lev. 241. Mod. 283. 2 Mod. 283. 


Abr. 288. 12 Co. 105. Mo. 878. Godb. 200. 


Ven. 226. Lutw. 1033. 8 H. J. 12. 2 fu. ] 
Poph. 140. 2 Bulſt. 151. 2 Ro. Rep. 24, 


per. Pa. 362. Palm. 424. 0 
8 5 | P 
TIT, | | C 


1. TF a Suit be in the Spiritual Court, ex * 
I Officto, or otherwiſe, for an Highway Wil ,, 
to Church for the Pariſhioners, a Prohibition pe 
lies, upon a Surmiſe that it is a common ot 
Highway; for it is to be tried at Common bi 
Law, whether an Highway or not. Ro. Wi F; 
Abr. Tit. Probibition, Caſe 47. „ 

2. If the Church-Wardens ſue in Court 
Chriſtian for an Highway to the Church, 
which they claim to belong to all the Pa. 
riſhioners by Preſcription, a Prohibition ſhall 
be granted, for it is Temporal. 16 Fac. i 
B. R. enter les Church-Wardens de Bithorne i. 
and Bowe. Prohibition grant accordant, 

Rol. Abr. Prohibition, fo. 287, Caſe 48. Cc 


4- I ber 
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10 ; | ES 3 
to 4. here Churches united, and the 
59 Pariſhioners are ſued in the Ec- 
3, cleſiaſtical Courts to come to one 
5 Church. | 


. F two Churches are united by Patron, 
] King, and Ordinary, by the Stat. 37 H. 8. 
on Surmiſe that they are not above a Mile 
Wy diſtant, -and the Pariſhioners are ſued in the 
Spiritual Court to come to one Church, a 
Prohibition lies on this Surmiſe. Mich. 10 
Car. B. R. inter Dobſon and Sir Robert Mor- 
dant. The Churches united were J/elles- 
burangh and Waltondevel in Com. Warwick; 
but after Paſ. 11 Ca. B. R. the Prohibition 
was denied; for that there was no Suit de- 
pending againſt the Pariſhioners, nor any 
other Suit in the Spiritual Court to be pro- 
hibited. Rol. Abr. Prohibition 393. Caſe 8. 
Fi. Ley. | 


5. Repairs of the Church. 
1. Where to be tried. I: 


H. FRE Conuſance of the Repairs of the 
Body of the Church belongs to the 
Court Chriſtian. 5 Cv. Fefferies's Caſe 66. b. 
67, 4. b. 68. A. . 
2. The Eccleſiaſtical Court hath Conu- 
lance of the Repairs Navis Eccleſic. Rol. 
Ar. Tit. Probib. 289, 290, Cc. as appears 
by Britton, who wrote 5 E. 1. lib. 1. c. 4. 
e 4 +» - 
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and the Eccleſiaſtical Court has a greater 


Jura Eeclefiaſtica, 
fo. 11. and in the Stat. Circumſpefe agatis, &. 
. 


| Paſ. 8 Geo. 2. B. R. Burton and Veli 


This was upon a Rule to ſhew Cauſe, why 
a Prohibition ſhould not go to the Conſiſtory 


Court of Litchfield in a Suit there for a Rate 


for the Repairs of the Church of Mausfeli 
Mr. Abney ſaid, that the Motion for a Pro- 
kibitien was founded upon a ſuppoſed Cu. 
ſom, which the Defendant below had pleaded, 
ſetting forth that there were four Vills in 
Mansfield, namely, Atherſlon, Mansficld, 
Hart ſel, and Oldbury, and that the Cuſtom 
was, that Atberſton ſhould pay two Thirds of 
the whole Rate, and that the three other 
Vills ſhould pay but one 'Third. To this 
Plea the Plaintiff had replied, that true it 
was indeed, that there was fuch an Uſage, 
but that it was abſolutely void; for that the 
Lands in the three Vills are of greater Ex- 
tent, and of greater Value, on Account of 
Incloſures which have been made than the 
Lands in Atberſton; upon which Mr. Abney 
ſubmitted it, that the Rule ought to be dil- 
charged ; he owned that where a Cuſtom is 


denied, a Prohibition ſhall go for Want of 


Trial; but in the preſent Caſe, the Cuſtom 
is confeſſed and avoided. Tis admitted that 
there is ſuch a one, but ſhewed, that it is 
unreafonable, and therefore if this had been 
the Caſe even of a Modus, he ſubmitted it 
that the Eccleſiaſtical Court ſhould have 
been admitted to proceed, and the preſent 
Caſe, he ſubmitted it, was much ſtronger; 
becauſe the Suit below is for a Church Rate 


Lagti - 
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Latitude allowed them in thoſe Caſes than 
in any other; and for this Purpoſe cited the 
Caſe Grodfee and Forlden, Mich. 1710. where 
the Suit was for a Rate for Building a new 
Gallery; and tho' it was doubted, whether 
a Gallery was not only an Ornament to the 
Church, yet the Suit was allowed to pro- 
ceed. So in the Caſe of How and Chidmore. 
Nich. r. of his preſent Majeſty, there was a 


suit for a Rate for the Church of St. Martin 


in the Fields; the Defendant pleaded, he 
had only a Shop in the Change, and that he 
was not rateable, but notwithſtanding this, 
the Prohibition was refuſed ; and he further 
cited 3 Cro. 659. and Pop. 197. Mr. 

on the ſame Side, ſaid, that the Cuſtom 
was abſolutely unequal and void, and where- 
ever fuch Cuftom 1s ſet forth, it is the ſame 
25 if no Cuſtom had been ſer forth at all, 
for which Purpoſe he cited Het. 203. Lat. 217. 
& Lev. 116. My Lord Ch. Juſt. faid, that 
wherever a Cuſtom does clearly appear to 
be void upon the Face of it, the Court in- 
deed will not grant a Prohibition; but in 
the preſent Caſe, the only Colour of its be- 


ing void ariſeth from an Allegation of the 


Plaintiff himſelf, that the Lands in the three 
Vills are of greater Value than the Lands in 
Atherton, and that too only by Incloſures; 


for which Reaſon bis Lordſhip ſaid, he 


thought that the Prohibition clearly ought 
o go. He faid, that Queſtions about the 
Valdity of a Cuſtom belong meerly and 
only to the Common Law to determine as 
nell as Queſtions of the Truth of them, in 
foint of Fact, belong to a Jury; and that, 
be ſaid, was the Reafon, that where a 

| 0 Modus 
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Modus was pleaded in the Eecclefiaſticy 
admitted, the Eccleſiaſticcl Court can de. 


Court were of the ſame Opinion; accord. 


ſhall bind all the Reſt, and that ſans Cu- 


Lands he occupies; but if there was a Far- 


\ Reſpect of the Land, for the greater Equs- 


| none ſhall be charged for his Land by Con- 
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Court, in a Suit for Tithes, and the Modus 
cree for the Modus only. The Reſt of the 


ingly the Rule was made abſolute. 


2. Who an Inhabitant to contribute therenny, 


1. The Inhabitants of any Town may 
make By-Laws, without Cuſtom, for the Re. 
pairs of the Church or Highways, Ec. which 
are for Publick Good, and the greater Part 


ſtom. 5 Co. 62. b. Yo 

2. Tho' he live in another Pariſh, yet for 
that he had Lands in that Pariſh in his Poſ. 
ſeſſion and Manurance, he is, in Law, Pa- 
rochianus; for where he lies, ſleeps, or eats, 
do not only make him a Pariſhioner, but 
alſo his Manurance of Lands; and therefore 
he is a Pariſhioner as to the Purpoſe of con- 
tributing to the Repair of the Church ; for 
if he ſhould not, no Body elſe can for thoſe 


mer, he only who receives Rent is not 4 
Pariſhioner, becauſe there is an Inhabitant 
and Pariſhioner who may be charged, and 
the Charge is upon the Perſon, and not 
upon the Land; though it is upon him in 


lity and Indifference; and ſuch Occupiet 
might come to their Meetings, if he pleaſed, 
when they met to ſettle the Repairs. 5 0. 
66. b. 67. a. b. See the Regiſter, fo. 44- l. 

3. In Prohibition in B. R. held, that 


tribution 
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tribution to Church Reckonings, if he do 


Mo. $54  _ 5 | 
4 If all the Pariſhioners are not rated for 


the Reparation of the Church, but only 


Court, a Prohibition ſhall be granted. Rol. 
Abr. Probibition, 291. I apprehend it rea- 
ſonable, that every Pariſhioner contributing to 


the Repairs of the Church, or paying Church- 
art AY Dies, ſponld be ſeated in the Church ſuitable 
CU to their Rank or Degree ; for that theſe Pay- 


ments ſeem to me to be the Conſideration of 
ſuch Seats, or Pews in the Church, when ſuch 
Inbabitants attend Divine Service there. 


2 Vide 5 Co. De Fure Regis Eccl. 9. a. 

ats | 

but | 5 RL 5 
* 6. Ornaments of the Church. 

on- | wy Do 

for 1. Who, and how, to be rated thereunto. 
ole | „ q 

ar. . JF one, not an Inhabitant, but hath 
t 2 Lands in the Pariſh, is rated for Orna- 


ant ments of the Church, according to the Law, 
ind WJ a Prohibition lieth ; for the Inhabitants 
not WM ought to be rated for them. Rol. Abr. Pro- 
in bibition, 291. | i 5 
u- 2. If a Man be rated for the Ornaments 
ier of the Church, according to the Lands 
ed, rbich he hath in the Pariſh, a Prohibition 
les; for he ought to be rated according to 
þ, his perſonal Eſtate. Rol. Abr. Prohibition, 
hat 291. — 


jon | 2. Who, 


not inhabit there, or aſſent to it; and a 
Prohibition lies, if the Ordinary cite him. 
See 49 E. 3. fo. _ Brooke, Tit. By- Laws. 


ſome, and they ſued in the Eccleſiaſtical 
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1. If the Majority of a Pariſh, where ar 
four Bells, agree to have a Fifth, and have 
it accordingly, and they make a Rate tg 
pay for it, it ſhall bind the leſſer Number, 
though they did not agree to it; otherwiſe 
any one obſtinate Perſon might hinder any 
Thing intended, and which is done for the 
Ornament of the Church. Rol. Abr. Pre 
hib#tion, 291. ; 

2. Church-wardens ſae one whofe Lands 
lie contiguons to the Church-yard, that he 
and all thoſe, Cc. uſed to repair all the 


Fences, Sc. a Prohibition lies. Rol. Ah. 


Prohibition, fo. 28. Caſe 52. 
3. Pollyxfen moved for a Prohibition, on 
Denial of a Cuſtom on a Libel againſ a 


Chapel of Eaſe for a third Part of Repairs 
of the Mother-Church, which was granted. 


3 Kob. 729. ' | 

4- Prohibition to the Eccleſiaſtical Court 
of Durbam, ſuggeſting that they had a F. 
rochial Chapelry within another Pariſh in 
Northumberland, and that the Inhabitants 
thereof, Time out of Mind, had a. Parochial 
Chapel, and Divine Service, and Sacta- 
ments, Ge. and were exempt from Repairs, 
Bells,, Cc. of the Pariſh-Church, and in 
Conſideration that they were charged with 
the Repair of, and had repaired, c. their 
own Chapel ; notwithſtanding which the 
Church-wardens of the Pariſh Church ſued 
them for Repairs of the Pariſh Church and 


Bells, and a Prohibition was granted, = 
| „ et 
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after a Conſultation was moved for; becauſe 


and cited the Caſe of Chapel-Brimige, Hob. 
66. where a Conſultation had been granted. 
Whereto it was anſwered, that in the Caſe 


to the Pariſh Church, (which was not here) 
and it was a Reſervation of antient. Right; 
and on Examination of the Court, the Sug- 
geſtion appeared untrue, and tho? it was de- 
creed there againſt the Plaintiff in the Pro- 
hibition upon Plea of the Cuſtom, yet it was 
to try a Matter there dehors their Juriſdic- 
tion; for they may not try a Cuſtom, their 
| Law and ours differing upon the Nature of 

Cuſtoms. Lat. 48. Cuſtom alledged in the 


ſhall go. Lat. 200. A Modzrs is ſuable there, 


on but if denied, a Prohibition ſhall go. Bounds | 


2 of a Pariſh not triable there. 3 Cro. 228. ad- 
is judged ; and Het. 133. and 3 Bult. 241. 
ed. Suit for a Modus there, and another Modus 


pleaded, Prohibition granted; the Court 


urt ruled the Prohibition to ſtand. 2 Lev. 102, 
?a- 103. 2 Rol. 265. Vide 3 Mod. 264. & Rol. 
in Rep. 126. | | 


Churches, both. 
I, Where to be tried. 


. IF the Church- warden ſue a Vill for 
Reparation of their Church, ſuppoſing 
the Vill to be an Hamlet within their Pa- 


of 


this Matter was pleaded and Sentence given; 


of Chapel-Brimige, Sepulture was reſerved 


Eccleſiaſtical Court, if denied, Prohibition 


7. Repairs and Ornaments of 


ith, and the Vill ir ſiſts, that it is a Pariſh 
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of it ſelf, and not an Hamlet of the other, 
a Prohibition ſhall be granted; for now the 
Bounds of the Pariſh come in Queſtion, 
Trin. 16 Fa. B. R. enter Perry and Thong 
Plaintiffs v. —— Prohibition granted. Ry 
Abr. Prohibition, 291, 292. | 

2. If the Church-wardens of the Parih 
of Steevenage libel in the Eccleſiaſtical Court 
againſt J. S. Farmer of the Farm called D. for 
Contribution to the Reapirs of the Church, 
and alledge, that Parcel of the Farm lies in 
Steevenage, and Parcel in Walhorn, another 
Pariſh; and alledge a Cuſtom, that the 
Farmers of the ſaid Farm have uſed, Time 
whereof, Cc. to contribute to the Repars- 
tions of the Church of Steevenage for all the 
ſaid Farm: If the Defendant ſay, that Pat. 
cel of the Land lies in the Pariſh of Valborm, 
and that he and thoſe, E9c. have uſed, Time 
whereof, Ec. to contribute for it to the 
Church of Walborn, and not Stevenage, and 
deny the Preſcription, it ſhall not be tried in 
the Eccleſiaſtical Court, but by the Common 
Law, and therefore a Prohibition lies ; for 
they may not try the Cuſtom in the Eccle- 
fiaſtical Court, by which the Inheritance is 
to be perpetually charged ; yer note, that it 
is but in Effect a Denial of the Preſcription. 
Trin. 16 Fa. B. R. The Church-wardens 
Stevenage and Green, Rol. Abr. Prohibition, 
fo. 308. Caſe 20. 

3. Trin. 6 Geo. 2. in B. R. Ray and Mar- 
ri ſord. „ 
The Plaintiff declared in Prohibition, 
that the Defendant libelled againſt him in 
the Eccleſiaſtical Court, as Church-warden 
of the Pariſh of Holling cum Withringſey o 

| the 


— ; 
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the County of Vork, upon a Rate for the 
Repairs of the Pariſh Church there; he ſer 
forth that the Lands, for which he was ſo 


rated contained ſo many Acres of Meadow, 


ſo many Acres of Paſture, and averred, that 
thoſe Lands did not lie in the Pariſh of Hol- 
ling cam Mithringſey, but that they lay in 
the Pariſh of Hampton in the ſaid County; 


he alſo alledged the Trial of Bounds of Pa- 


riſhes to belong to the Temporal Courts, 
and not to the Eccleſiaſtical, and thereupon 
prayed the Prohibition might ſtand. 'The 
Defendant for Conſultation pleaded, that 
true it is, that the Lands mentioned in 
the Declaration did lie in the Pariſh of 
Hampton ; but agreed that the Plaintiff oc- 
cupied other Lands, which lay in the Pa- 
ri of Holling cum Withringſey, and ſer 


forth, that the Plaintiff was actually rated 


for ſuch other Lands lying in the Pariſh of 
Holling cum mung and not for thoſe 


lying in Hampton aforeſaid. To this Plea 


the Plaintiff demurred, and ſhewed eſpeci- 
ally for Cauſe, that the Defendant had 


ſhewed for Cauſe Matter not traverſable. 


Mr. Robinſon argued in Maintenance of 
the Demurrer, and ſaid, he did agree, that 
the Plaintiff had alledged in his Declara- 


tion, that the Lands, for which he was rated, 


lay in the Pariſh of Hampton; but the al- 


ldzing that they lay in Hampton was merely 


Matter of Form, in whatſoever other Pariſh 
they lay, ſo that they did not lie in the Pa- 
nſh of Holling cum Mithringſey, it was the ſame 


Thing to the Plaintiff; and therefore the Tra- 


vert: was bad; for is confining the Plain- 
iff to prove that they lay in this particular 
| | Pariſh 
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Pariſh of Hampton. He ſaid, the Deſendam N 
ought only have pleaded, that the Plainis e 
occupied other Lands in the Pariſh of H. 
ling cum Withringſey, for which he was rated, 
and there he ought to have reſted ; and thy Mor 
the Traverſe, that he had other Lands in ye 
the Pariſh of Holling cum Withringſey, woud ib) 
naturally have come on in the Replication, Ins 
which was the material Point to be put in 
Iſſue. To this Purpoſe he cited Saund. 206, Wha 
Syd. 227, 405. Lev. 43, 263. Plow. 95. E H 
Carth. 116. Mr. Aar argued, on the other 
Side; but Page and Lee, Taſtices, inclined to Ri 
be of Opinion that the Traverſe was bad; 
however this Matter ſtood over. Probyn |, 
abſent. 


: - | I 
8. Arms, Monument. and Grave | 
_—_— | he 


1.JF a Nobleman, Knight, Eſquire, Cc. be 
buried in a Church, and have his Coat, Wa 
Armour, and Pennions, with his Arms, and NN 
fuch other Enſigns of Honour, as belong to ee 
his Degree or Order fet up in the Church; Wipro 
or if a Grave-ſtone be laid, or made, Ec. for Noi 
a Monument of him ; though the Freehold 
of the Church be in the Parſon, and that . 
theſe are annexed to the Freehold, yet can- ut 
not the Parſon, or any, take them, or de- 
face them; but he is liable to an Action by Lan 
the Heir and his Heirs, in Honour and er 
Memory of whoſe Anceſtor they were ſet id, 
up: And fome hold, that the Wife, or Exe- n 
cutors who firſt ſet them up may have an ul: 
Action againſt thoſe who deface them, in ul: 
. 4 | their V 
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1 Co. 105. Mo. 878. Godb. 200, 279. Rol. 
Rep. 57. Lamb. 496. Ney 104. 


or Monument in the Church, or Church- 
yard, cannot be beaten down, or defaced 
1; by the Parſon, Church-warden, or Ordi- 
n, Mnary, or any other; and if they be, the 
in WY Heir by Deſcent intereſted in the Coat, may 
6 hve an Action upon the Caſe; for the 
Heir is inheritable to the Arms, as to Heir- 


Nl. Abr. 625. 12 Co. 104, 105. 


XXVII. Poor's Rates. 


LN LICH. 4 Geo. 2. in B. R. Anonymas. 
A Probibition was moved for to 
he Conſiſtory Court of York to ſtay Pro- 
dings there, in a Suit upon a Poor's 
Rate, upon a Suggeſtion, that the Party's 
Lands did not lie in that Pariſh where the 
Rate was made, which Matter they had 
leaded below]; but ſtillghe Court below was 
roceeding, and by this Means would try the 
Bounds of Pariſhes. The Court ſaid, the 
Farty ought not only have pleaded that the 
Lands did not lie within the Pariſh, but alſo 
hat they lay within ſome other; for Non con- 
n upon this Plea, that the Party has any 
Lands; and if ſo, this would be Matter pro- 
der for Appeal: However, as the Counſel 
ud, the Truth of the Fact was, that the 
nds lay in the next adjoining Pariſh. 
ule to ſhew Cauſe; but Hill. following the 


their Time. Co. Lite. 18. b. 3 Inſt. 202, 12 


d, 2, Coats of Arms placed in any Window, | 


Jomes. Cro. Fac. 366. Sid. 206. Salk. 347. 


n ue was diſcharged ; for that he had not - 
if Vol. II. 5 pleaded 
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pleaded that he had not Lands in this p. 


ſuch Inhabitants, and that the Rate further 


| * beſides. 2 Rep. Ch. 196, 197. 1 Vol. 86, 10 
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riſn which the Libel! had charged, his Pl: 
was only, that he had no Lands in thj 
Pariſh rated at this Rate, which was fy 
from alledging, that he had no Lands x 
all in this Pariſh ; but is rather a Confeſſin 
that he had, and is only a Denial of thei 
being ſet at this particular Rate. 

2. Paſ. 5 Geo. 2. B. R. Hall and Golly, 

This was upon a Rule to ſhew Cafe 
why a Prohibition ſhould not go to the I. 
cleſiaſtical Court. Mr. Fazakerly urged, tha 
the Suggeſtion ſet forth, the Plaintiff beloy 
had libelled upon a Rate, whereby the Ina. 
bitants, who lived in the Pariſh anno 17:9, 
are required to pay a certain Pound Rae 
towards the Building of the Church finiſh 
anno 1716. He ſaid, the Suggeſtion further 
ſer forth, that a Suit was in the Excheque 
by the Workmen againſt ſome of the Inhs 
bitants, wherein there was a Decree again 


was, that the other Inhabitants ſhould ce 
tribute to the Expence of that Suit, and upnt 
that Part of the Rate they libel. Upon ead 
of theſe Parts of the Libel, he ſubmitted! 
that the Eccleſiaſtical Court had Juriſdi 


tion; but the Court were of a contrary ( » 
pinion ; and ſo the Rule was made abſolun T 

. 1 th 

XXVII. Pariſh Offices. Ms; 

1. ho privileged from ſerving — 

1. THE King's Officers are privileged fra a 

| T ſerving Pariſh Offices, tho? they tra Pa 


189, 218, Ec. 2. Kan 
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was elected a Church-warden de Kingſton, 
and had a Writ of Privilege to the Eccle- 
ſiaſtical Court, that they ſhould not ſwear 


1 him, and for that they obeyed not the Writ, 

fin 4 Prohibition went. Palm. 292. 5 

the z. If a Clerk of his Majeſty's Court of 
7 King's Bench, or any of the other Courts of 

F Wefminſfier, be appointed Church-warden, 

*. a Prohibition lieth. Palm. 292. 

e E. 1 5 

tha XXIX. Bounds of Pariſhes. 

elo . 

Inks 1. Theſe Courts may not try. 

7 T. a Suit be in the Spiritual Court to > 2 

(hel the Bounds of a Pariſh, a Prohibition 


ſhall be granted ; for they cannot try it. 14. 
a. B. R. Fiſher and Chamberlayne. Re- 


and Barnaby, and a Prohibition was granted. 


adjudged. Rol. Abr. 291. Prohibition, 
2. If the Vicar of a Pariſh libel againſt 


which he ſuppoſeth to be a Chapel of Eaſe 


riſdic belonging to his Vicarage; if the Defen- 
ry 6 dant ſuggeſt it to be a Pariſh Church of it 
ſoluts ſelf, and not a Chapel of Eaſe, a Prohibi- 


tion ſhall be granted ; for they may not try 
the Bounds of a Pariſh. Mich. 4 Fa. B. R. 
Fiſher and Chamberlene, for the Church of 
Oakely and Clapham ; and yet there it was 


Gardens de St. Sampſon's Caſe in Cornubia. 
Paſ. 9 Ja. B. R. enter Elie, Vicar de Alder- 


2 tion 


2. Stamp, a Clerk of the King's Bench, 


ulved Hill. 41 Eliz. B. R. between Piper 
Hill. 13 Fa. B. R. between Foſter and Hide 


another to avoid his Inſtitution to a Church, 


aledged ſubdol libellando. Trin. 31 Fa. Les 


lurne en Com. Wilts, and Cooke, a Prohibi- 
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Caſe 2, 3. 


that A. is a Pariſh Church by itſelf, a Pro. 


14 Fa. Fiſh and Chamberlayne ; but Haughtn 


their Juriſdiction to try the Bounds of: 


for if it be within the Foreſt of the King, 

he ſhall have the Tithe, & gullum tempus o.. 

curit Regi. Vide Hill. 9 Car. Rol. Ab. Pre 
hibition, M. Caſe 1, 2. 


Jura Eccleſiaſtica, 


tion granted. Rol. Ab. Prohibition, fo. 291.1, 


3. If the Suit be in the Spiritual Court 
by a Viſcount to avoid an Inſtitution of an. 
other, who is inſtituted to A. his Chapel af 
Eaſe, as he pretends; if the other ſuggeſt 


hibition ſhall be granted to try, whether i 
be a Pariſh by it ſelf; becauſe they may 
not try the Bounds of a Pariſh ; but not for 
the Inſtitution, becauſe that appertains to 
them to examine whether good or not. Mic, 


ſaid, that they might not try Inſtitition, 
without trying the Bounds of the Pariſi, 
Rol. Abr. Prohibition, fo. 314, 315. (E) 
+ / 7 | 5 
- If a Suit be in the Spiritual Court for 
Tithes, where the Queſtion is, whether the 
Lands out of which, Oc. be within the Parih 
or out of it within the King's Foreſt, ew 
after Sentence for the Plaintiff and an Ap- 
al for the Defendant, a Prohibibition ſhall | 
be granted; becauſe it is all utterly out o 


Pariſh; and alſo it concerneth the King; 


Jura Eccleſiaſtica. 


1 


an. 
ok 

ny The Perſe oft. 

ie I. Laying violent Hand en a 
nay Cler E. 


E © Cranral, 
2. Pleas in. 


II. Where Clerk Criminoſus; | 


iſ III. Scandalous Words ſpokes of 
for Vide ante Scandal, Slander, or 
the Defamation. | 


IV. Eccleſiaſtical 0 faicers. 


1. Scandalous Words ſpoken of. 
2. Their Offices triable in the 
Temporal Courts. 


1. Chancellors, &c. 


in 

* 2. Surrogate. 

. o to be, and his Duty. 
3. Proctor. 


I. How retained, and his Duty. | 


= 4 K. 
1 


in "Wa 
. < 
* 4 


262 


Jura Ecclefiaſtica, 
0 Regiſter. 

1. Is a Temporal Officer. 

2. His Duty. | 


1. General to. 
2. To ſet up 2. ables of Fees. 


5. 5. Apparator. 


1. What. 

2. His Offce. 
1. His Duty therein. 
2. Is Tem poral. 


6. Pariſh Clerks. 


7. Sextons. 
8. Church-wardens, Sideſmen, ee Vit 


The Martter. XXVI. 


1. General. 

2. Who to chuſe. 

3 Their Accounts. 
4. Who to preſent. 
5. Their Duty. 


1. As to Strangers Preaching i in their Churtts 


6. As to their Attendance on the Eccleſiaſiu 
Courts. 


9.  Sthool- Maſters. 


1. Whether need the Ordinary's Licence. 
2. Not removeable at the Ordinary's Pitt 
fare. 


3. As to licenſe ng Diſſenters to teach Sal 


T0, Midwives, &c. &c. &c. 


I. Loy 


Jide 


bt 


J. 
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I. Laying violent Hands on 4 


F one ſue a Prieſt, or Monk, or Ca- 
non, or Clerk, in the Temporal 
Law, in Debt, or Treſpaſs, and 
cauſe him to be arreſted by his Per- 
on, if the Plaintiff at Law be for this Cauſe 
ited in the Spiritual Court de Nioleuta 


Manuum injectione in Clericum, the other ſhall 
have a Prohibition directed to the Judge. 


E. N B. 42 E. | 
2. An Information in the Spiritual Court 


for laying violent Hands upon a Clerk in the 


Church, and Coſts given; and the Defen- 
dant is excommunicated for Non- payment; 
but becauſe it was not at the Suit of the 
party, but on Information, in which Coſts 
are not grantable, the Court awarded a Pro- 
hibition. Mo. 540. 

3. Prohibition, and ſurmiſeth that the 
Defendant was a Clerk, and made an Af- 
fault upon his Servant, and he coming in 
Aid of his Servant, and to keep the Peace 
laid his Hands peaceably upon him; where» 
upon the Defendant made an Aſſault upon 
the Plaintiff, who defended himſelf; and 
then the Clerk ſued him in Court Chriſtian 
pro Violenta Injectione Manuum ſuper Clericuny 
where he pleaded all this Matter, and that 
if the Defendant had any Hurt, it was de 
ſm Aſſault demeſne ; but the Court Chriſtian 


would not allow this Plea; but proceeded to 
| 84 Sentence 


1264 Jura Ecclefiaſtica; 

85 Sentence againſt him, and fined him 101 
and awarded Damages to the Clerk; where. 
upon he brought the Prohibition. The De. 
fendant confeſſeth the Plaintiff pleaded thi 
Plea in the Spiritual Court; but ſhews that 
the Plea was condemned there for Non. At. 
tendance upon the Suit, and traverſeth the 
Refuſal of the Plea; and it was thereupon 

Demurred. Godfrey moved for a Conſulta. 
tion, for the Suit was well begun in the Sp. 
ritual Court, it being for beating of a Clerk 
by Stat. Artic. Cleri,. vide Nat. Br. 51, and 
this Plea pleaded there was well triable 
there, as 1 R. 3. 4. 46 E. 3. 32. Aud 

then the Allegation for taking away the Ju 
riſdiction of that Court is well traverſable; 

as where a Cauſe alledged for removing af 
a Suit out of ancient Demeſne Court, it i 
traverſable, as 6 H. 4. 1. and 27 H. 6. 4 

Wherefore, Sc. Gandy held, that this Cafe 
was out of the Stat. of Artic. Cleri and of 
Circumſpecte Agatis ; for here the Party had 
good Cauſe to beat the Clerk: And as to 

the Traverſe it is not good; for the Surmiſe 

is not traverſable, but he agreed the Caſein 

(| Ancient Demeſne ; for otherwiſe the Lord 

we | ſhould loſe his Franchiſe; but it is not ſo 

184 in the other Caſe, as in the Caſe alledged 
to move a Plaint in a Recordare, it is not tra 
verſable ; and of that Opinion were all the 
Court, wherefore it was adjudged for the 

' Plaintiff. Cyo. Elix. 655. See 5 Co. De 7. 

Reg. Ecdl. 9. a. 

4. If a Man lay violent Hands upon 
Clerk and beat him, for the beating Amends 
muſt be in the King's Court, and for the 
Laying violent Hands upon him, Amends 

| | ma 


Jura Eccleſiaſtica, 


udge in Court Chriſtian award Damages 


Dr. & Stud. lib. 2. cap. 32. fo. 1 18. 6. 


2. Pleas in. 


Prohibition was awarded, upon Surmiſe 
that the Defendant, a Clerk, had aſ- 


pi. 

M aulted the Plaintiff's Servant, for which the 
nd Plaintiff in the Prohibition peaceably put his 
le Irlands upon him, which he alledged in 


t; wherefore Prohibition, notwithſtanding 
he Stat. De Articulis Geri, & Circumſpecte 
foatis. See Fitz. Nat. Br. fo. 51. 1 R. 3. 

46 E. 3. 3. Mo. 915. | | 


II. Where Clerk Criminoſus. 


Clerks in any Orders, Greater, or 
zmaller, ſhould be exempt pro Cauſis Cri- 
inalibus before Temporal Judges, never 
as received, ſo never could have any Force 


hat it was againſt the Laws of the Land, as 
Ling's Prerogative and Sovereignty, that 


ny of his Majeſty's Subjects ſhould not owe 
Vbedience and pay Obſervance to the Laws 


a ade for the Government of the Realm. 
ds es Co. De Fu. Reg. cel. 3 2. b. 33. 4. 
he Len Kings themſelves and their Miniſters, 
0s gen, and Magiſtrates muſt ſo obſerve the | 


Laws 


may be in Court Chriſtian ; therefore if the 


for the Beating, he does againſt the Statute. 


ourt Chriſtian ; but they would not allow 


PHE Eccleſiaſtical Decree, that all 


dere for Want of ſuch Reception; and for 


ppears by infinite Precedents, as well as the 


26s Jura Eccleſialtica; 


Laws as to govern and determine by then, | 
take the liberty to ſay, it ſurpaſſeth Lay Aſys 
rance, or indeed of any other but confirmed pu. 
piſis, and their Mercenary, ar blind and be. 
 fotted Adberents, and Tools of Church Uſurya- 
tion and Oppreſſion ; (tho it has been ſtrom 
laboured by the Clergy heretofore, as well Arch 
Biſhops and Biſhops as all others of that Body) u 
ſay, any Ecclefiaſtic whatſoever, and much nat 
fo to contend, that every petit and inconſiderabl 
Church Cleric ſhould be exempt from all, or any, 
the Obedience due to the Municipal Laws of ur 
Country ; ſure none will have the Countenant 
to pretend this, who have at all conſidered ani 
weighed the diſmal Effes of ſuch an Exenj- 
tion; tho" exerciſed only by church Incroath- 
ment, and that but for a ſhort Time, when tle 
greateſt Mickedneſſes, even Murder itſelf, wen 
not only ſuffered to go unpuniſhed, but alſo cum Wy} 
tenanced, nay, even juſtified and maintainti ic, 
in Clericks by Guarding, Defending, and Si ly} 
porting ſuch being Murderers, &c. in Biſjs 
Palaces, Religious Houſes, and Santiuarits 
from the juſt Reſentment of an offended Sovt- 
reign, and his moſt juſt, equal, and merciſi 
Temporal Laws, made and provided againſt ſut 
beinous Offences ; and that becauſe the Offende 
were Clerks, &c. Scoffing the Rule, Intercl 
Reipublicæ ne maleficia remaneant impunits 

2. In the reign of H. 2. The ancient 
Law was revived, (for tho it had been, ) 
Means of Diſloyal and Traiterous Church-Mm, 
for a time ſuppreſſed, it always was the itt 


doubted Law of this Realm) That if au jud 

Jad! 
Clerk ſhould commit Felony, that he ſhowlM tat} 
be hanged, if Treaſon, that he ſhould be Cuſ 


drawn and quartered, Da. 91, 92 4.0. * 
| a” 


Jura Eccieſiaftica; 
3. The Ecclefiaſtical Court may not exa- 
nine any Capital Crime, as Felony, or the 


ſuch Crimes, though in Order to prove a 


proved in the proper Superior Court, Zo 


may they impeach the Sentence or Judgment 
in a proper Court, in a Court improper, «s 
their's, in ſuch Caſe, is; but yet they may 
build a Sentence of Deprivation upon ſuch a 
Conviction, and they are bound by it, and 


Law, had no Power over a Clergyman in a 
en crime or Offence touching the Crown; but 
i" SW where ſuch Power was given to him by the 
11 Common Law. Hob. 290; and therefore 
- WW when the King's Court delivered the Offen- 
der to the Ordinary, it implied a Power, or 
1a Permiffion of the Law, that he might deal 
a, vith him to convict, or diſcharge him, ac- 
fi WW cording to the Form of their Laws - but 
nd WY fnce - Statute hath forbidden the Delivery 
a of him to the Ordinary, it retains all Power 
rel: BW rlelf, and denies the Ordinary's, and there- 
ts i fore if he, at Common Law, would have 


en A convened a Church-Man to have deprived or 
„ degraded him, for Felony before his Trial at 


len Law, a Prohibition would have lain for hold- 


4 ing Plea of a Cauſe of the Crown and pre- 


auf judging the King's Court in cadem. Much 
uli rather then in the Marquis of Vincheſter's 


jke, not even for Purpoſes examinable 
here; and therefore they may not examine 


Man Criminoſus, much leſs, when he is ſo 


bich the Spiritual Courts are but inferior, 


it is dangerous for any Ecxleſiaſtical Judge 
to come againſt it. Hob. 121. Searle's Caſe. 
4 Regularly the Ordinary, at Common 


Caſe, 6 Co. 23. where a Prohibition was 
: | granted, 
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Jura Eccleſiaſtita 
granted, to ſtop the Probate of a Will fi 
Goods; becauſe the ſaid Will did alſo piy 
Tands; for tho, in Truth, the Wiſh, 
made uno flatu, and interlaced within one 
| Continent or Writing; yet in Effect they 
are two Wills, and of diverſe Natures an 
Effects, and Cognizances; whereas in the 
other Caſe, the Crime is all Temporal id» 
Individuo, and the End of the Conuſanc: 
is only divers: That is, with us Capital, 
with them Deprivation, or Degrading, ot 
the like. Hob. 290. Cra. Fac. 430, 441, 
NESS ̃ ͤ 
F. If a Clerk in Felony was found no 
guilty, and diſcharged, . notwithſtanding 
which the Ordinary would convene hin 
again, and admit new Proof, that he ny 
guilty, in Order to 1 him, they wer 
to be prohibited; or if upon a Clerk's being 
delivered, Abſque Purgatione, to the Ords 
nary, they would admit him to bis Purge 
tion, a Prohibition would Tie, yea and a 
Præmnuire too; and yet theſe Offences an; 
not ſo highly a Plea of: the Crown, as Cri 
minal Cauſes; as amo Criminal Caule 
there are Degrees, as Treaſons, and even 
ſome againſt the King's own Perſon, alſo i 
they would proceed betwixt Conviction aud 
Clergy, a Probibition would lie for Pre 
vention ; for that the Cauſe is not 2 
th 


finiſhed in the King's Court : But if 
would not controvert nor re-examine 
Acts of the King's Courts, but build that 
Sentences upon them, they were not to bt 
prohibited; as if they deprived a Man by 
Sentence, becauſe he was convicted a 11 
n 


Jura Ettleſlattita. 


for inted of Felony, Murder, | or Manſlaugh- | 
ve er, at Common Law. Hob. 290, 291. 
bs 1, Far. 430, 431, ſame Caſe. 2 If. 637. 
0 III. Scandalous Words ſpoken of 
* 4 Clerk. | OY, 
nee vide ante, Scandal, Slander, or 
a Defamation. oe - 
3 WK xa Parſon call A. a Drunkard; where- 


upon A. anſwereth, Thou lieft, if the 


8 arſon ſue him in the Eccleſiaſtical Court 
ier giving him the Lie, a Prohibition lieth ; 
a or that the Cauſe for which he gave him 


e Lie, was not Spiritual, but depended 


Jac. Simpſon and Water. Rol. Abr. 295, 
ſe . 


F. 2. If a Man call a Miniſter Knave, Sear- 
ent Ro ſays, he may be ſued for it, in 
+; ?Feclefiaſtical Court, and no Prohibition 


hould be granted. Prohib. 295. Caſe 8. 


a: ed quere de ceo. Sur 1 Vent. 2. ou un Prohib. 
Gif ut grant en tie] Cafe. 


3. If J. B. ſay to J. D. it is reported that 
F. N ad or goth A in his Houſe a Man 


s mach to me. If F. N. ſue 7: D. averring 
imſelf to be a Miniſter, a Prohibition lieth; 
cauſe it is no Spiritual Defamation, and is 


gon & Coppinger, intratur Hil. 8 Car. Rol. 


pon a precedent Temporal Matter. Mich. 


r a Boy to bugger, whereto J. D. an- 
vereth, the vile Villain would have done 


Felony by Statute, Mich. 8 Car. B. R. 
29. Rot. Abr. Prubib. 296, 297. Caſe 20. 
1 F 
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and Bartlet, Rol. Abr. Probib. 3 16. Caſe), 


Butler had forged an Acquittance, and 


faying of him, He bad no Senſe, wal 


Jura-Ecclefiafiica. 
4. If a Man libel for ſaying of him, thay 
art fitter for the Pillory, than for a Preacher, 
and that he ſpoke the Words in Time ct 
Divine Service; and herenpon Sentence is 
given, that he ſhould recant the Words, G. 
if the Defendant ſhew to the 'Tempord 
Court, that he ſpoke them of a certain Re. 
leaſe, &c. ſaying that the Plaintiff had forged 
the ſaid Releaſe, and on that Account the 
Words were ſpoken, ſo that he might har 
had an, Action at Law for the Words, in ſuch 
Caſe, tho* the Suit be maintainable in the 
Eccleſiaſtical Court for ſpeaking the Word 
in Time of Divine Service, yet becauſe Sen. 
tence is given that he ſhould revoke the 
Words, which is for all, a Prohibition ſhall 
go for all. Mich. 38 & 39 Eliz. Bulle 


GA ty my cc oo .T « fwd > ww ts co + 4 


5. Prohibition, becauſe the Plaintiff Pur. 
lor was convened before the High Commiſk- n. 
oners, for ſaying to Butler, being a Miniſter, WW ar 
that he was fitter to ſtand on the Pillory WW x 
than preach in the Pulpit, and that he hall; 
taken two Orders already, that he lackei N 
but taking the third, which was, to ha h 
his Ears cut off; Parlor juſtified, because c: 


ſhewed it in certain; the Commiſſioner 
would not allow of this Juſtification ; bu 
cenſured him to ask Forgiveneſs ; where 
upon he brought the Prohibition, and it ws 
adjudged maintainable ; becauſe the high 
Commiſſioners had nothing to do with ths 
Cauſe, unleſs it was in Time of Divine St 
vice. Mo. fo. 460. Caſe 639, | 
6. Dr. Parſons libelled againſt Coxeter, 


1 Dun 


Jura Eccleſiaftica; 


Dance, and a Blockbead, and he wondered the 


pulled over his Ears, a Prohibition was 
granted; for a Parſon is not puniſhable in 

the Spiritual Court for being a Knave or a 
Blockhead more than another Man; and 
whereas it was urged, that a Parſon might 
be deprived for Want of Learning; the 
Chief Juſtice ſaid, if that be the Caſe he 
muſt bring his Action at Law; for that was 


granted. Salk. 692. See 1 Pen. 2. 

J. A Prohibition was prayed and granted, 
upon a Suit in the Eccleſiaſtical Court, by 
a Parſon for calling him Fool, Aſs, and Gooſe, 
for they are but Words of Heat, and do 
not touch him in his Profeſſion. 2 Lev. 49. 

8. If a Clergyman be a Bailiff of a Ma- 
nor to J. F. and he oppreſs the Tenants, 
and one of them ſays to him, Thon art a 
Knave, and fitter to wear a white Cloak than 
a black one, if the Parſon ſue him for theſe 
Words in Court Chriſtian, a Prohibition 
ſhall be granted. Rol. Ab. Prohibition, 295. 

9. Hill. 6 Geo. 2. Bovey and Busby. 

The Parties being both Clergymen, the 
Plaintiff libelled againſt the Defendant in 
the Eccleſiaſtical Court for theſe Words, 
lu are an old Rogue, and a Raſcal, and 
a contemptible Fellow, deſpiſed and bated 
by every Body; and likewiſe for ſay- 
ing of him at another Time, Dou are 4 
Liar. Mr. Filmer now moved for a Prohi- 
dition, notwithſtanding the firſt Set of 
Words were ſaid to be ſpoken againſt the 


Biſhop would lay his Hands upon ſuch a Fel- 
low, and that he deſerved to have bis Gown | 


a Temporal Damage; and a Prohibition was 


Plaintiff 
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Plaintiff in his Eunction. The Lord Chier 
Juſtice doubted, whether, in ſuch Caſe, the 
Eecleſiaſtical Court had not a Juriſdiction; 


however a Rule was made to ſhew Cauſe 


Juſtice Page abſent. 
IV. Eeclefraftical Officers. 
N I. Scandalous Words ſpoken of 


T A. a Surrogate ſue B. in the Spiritual 


Court ex officio, pro ſalute anime, & norun 
reformatione, ex promotione C. becauſe that ( 
being a Proctor of the Spiritual Court, and 


Fe: a Maſter of Arts, the ſaid B. ſaid to him, 


Thou art or he is a ſcabbed Knave, and « 
pickere] Bum-Bailiff, vel fic, I ſcorn to bs 


abuſed by ſuch a ſcabbed Kuave, or ſuch a 
pickerel Bum- Baihff, as thou art, and aver 


that it was ſpoken to defame C and in 
Contempt of the Eccleſiaſtical Juriſdiction; 


a Prohibition dies; for it is not any Spiritual 
Slander, nor any Defamation to the Court. 
Mich. 8 Car. B. R. Cory and Ward, Rol. 4b. 
Prohibition, 297. Caſe 22. 


2. Their Offices Temporal, and there 
fore, as ſuch, triable in the Tem 
poral Courts, 


1. Chancellors. 


N * a Biſhop grant the Office of Chancel 
lor to A. and B. and after A releaſeth 
to B. and then B. dies, and the Biſhop 

Fg Pp gives 


Jura Ectleſiaſtica. 
Fccleſiaſtical Court, ſuppoſing the Releaſe 


Office is Temporal, though he'exerciſe the 
Office in Spiritual Matters. Rol. Abr. Probi- 
bition, F. 38. 8 Ja. But if the Knowledge 
df the Chancellor in the Canon Law be the 
Queſtion, no Prohibition to go; for they 
are the proper Judges, 39. tamen quære., 

2. Aſſiſe was « rought by Sir John Bennet 


to gain an Injunction, out of the Star- 
0 hamber, to ſtay his Suit, he being by Sen- 
il rence and Decree there, (for Bibery and 


n, other Miſdemeanors in his Office of Judge 
4e the Prerogative Court) fined 20000 J. 
br od cenſured to be impriſoned and made 
4 irapable of any Office of Judicature, by 
's Reaſon whereof, being diſabled to hold that 


t and pretended this Aſſiſe was brought 


laid Office, contrary to the Decree; he 
herefore prayed to ſtay his Proceedings; 
ereupon Sir John Bennet, having Day gi- 
en him to ſhew Cauſe, why an Injunction 
bould not go, ſhewed then a Pardon from 
he late King, after the ſaid Sentence, 
herein was recited all the Bribery, and 
fences contained in the ſaid Decree, and 
ll Puniſhments and Penalties by Reaſon 
ereof, and all Diſabilities, and Incapaci- 
es, and all Things concerning the ſaid Sen- 
ence, except the ſaid Fine of 20000 J. and 
nd thereupon the Court of Star-Chamber 
queſted Sir John IValler, Chief Baron, and 


es Vox. II. | T Sir 


ves it to R. againſt whom A. ſues in the 


void, a Prohibition ſhall go; becauſe the 


for the Office of Chancellorſhip of the Arch- 
biſhop of Tork; the Defendant endeavoured 


dice in Queſtion, the Defendant obtained 


dy Sir John Bennet, that he might injoy the 


27 


Junta Eccleſiaſtica, 

Sir Francis Harvey, third Juſtice of t 
Common Pleas, to call to them all the j 
ſtices and Barons, and to conſider of the fit 
Decree and Pardon, and to certify their d 
pinions, whether it were fit to permit th 
Proceedings in the Aſſiſe or not; and all th 
Juſtices and Barons being aſſembled at 9. 
jeants- Inn Hall, the Sentence and Pardq 
were read before them, and the Caſe 3. 
gued by Counſel on both Sides; and it uy 
reſolved by the Juſtices and Barons, tha 
this Pardon hath taken away all Force d 
the Sentence in 'the Star-Chamber, exc 
the Fine of 200007. and all Inabilities ar 
diſcharged thereby, and that the Sentenc 
never took from him the Office, but the 
Execution thereof; neither gave Authoriy 
to put in another; but if the Archbiſhy 
before the Pardon, and after the Sentence, 
had appointed him to execute his Office, au 
he durſt not do it, then, peradventure, the 
ſaid Archbiſhop for his Non-attendance 
might have ſeiſed the ſaid Office, and grant 
ed it to another; but the Sentence of itlel 
could not take away the Office, being 
Freehold : And the Pardon having taking 
away all the Offences; they therefore cc 
ceived it convenient to permit him to pt 
ceed in the Aſſiſe; and if doubtful, it ma 
be found ſpecially, and fo receive a judid 
Hearing. Cro. Car. fo. 55, 56. 
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deacon, Official, 


ſtute, in their Abſence, any to keep any 
ourt for them, except he be, either a 


enſed publick Preacher and a beneficed 
lan, near the Place where the Courts are 


cyt, or a Bachelor at Law, or a Maſter 
ner Arts at leaſt, who hath ſome Skill in the 
vil and Eccleſiaſtical Law, and is a Fa- 


ourer of true Religion, and a Man of 
odeſt and honeſt Converſation, under Pain 
{ Suſpenſion for every Time that they of- 
nd therein, from the Execution of their 
Mices, for the Space of three Months, ro- 
ies quoties; and he likewiſe who is ſo de- 
uted, being not qualified as aforeſaid, and 
et ſhall preſume to be a Subſtitute to any 
udge, and ſhall keep any Court, as is a- 


lanner and Form, as is before expreſſed. 
n. 128, | 


If the Court of Chancery ſee the Exer- 
ſe of a Juriſdiction by a Surrogate, be to 
Infant's Prejudice, where the Admini- 
ation is but a limited one, as durante mi- 
tate, and the Adminiſtrator a Truſtee 
the Infant, it is incumbent on Chancery 
interfere, and take Care that the Infant 
not prejudiced, in 


WO 


2 where 


r any other uſing Eccle- 
jaſtical Juriſdiction, ſhall at any Time ſub- 


rave Miniſter, and a Graduate, or a li- 


reſaid, ſhall undergo the ſame Cenſure, in 


2. In Canc. 1 May 1740. Havers and Havers. 


ſuch Caſe, eſpecially 
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where the Adminiſtration was, as my Ly 
Chancellor ſaid, in the principal Cafe | 
had been, granted in a careleſs, ſlovenly, ay 
ſcandalous Manner, and where it was in 
cumbent on the Surrogate to have tale 

Care, as the Eftate was conſiderable, th 
Adminiſtration ſhould have been granted u 
a reſponſible Perſon, and not to a poor a 
indigent one, as was the principal Caſe, 


3. Proctor. 
1. How retained, and his Duty. 
1. None to procure in any Cauſe, unkh 
thereto conſtituted and appointed by the 


Party himſelf, either before the Judge, all 
by Act in Court, or unleſs in the Begi 


ning of the Suit, he be by true and (uid: 
cient Proxy thereunto warranted and e A. 
bled ; we call that Proxy ſufficient, ſaith i hi 
Canon, which is ſtrengthened and confirmei be. 


by ſome authentical Seal, the Party's Appr 
bation, or at leaſt his Ratification th 
withal concurring, all which Proxies th 
be forthwith by the ſaid Proctors exhibit 
into the Court, and be ſafely kept and pt 
ſerved by the Regiſter, in the publick Ren/* 
giſtry of the ſaid Court; and if any R 
giſter offend therein, he is to be ſecludeiWpeat 
from the Exerciſe of his Office, for ti 
Space of two Months, without Hope 
Releaſe or Reſtoring. Can. 129. Poe 

2. For leſſening and n ridging the Muren 
tude of Suits and Contentions, as alſo Me] 
preventing the Complaints of Suitors ion 


Courts Eccleſiaſtical, who many Times ifalur 
. f 0 
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werthrown by the Overſight and Negligence, 
xr by the Ignorance aud Inſufficiency of Proc- 
ars, and likewiſe for the Furtherance and 
Increaſe of Learning, and the Advance- 
ment of Civil and Canon Law, following 
the laudable Cuſtom heretofore obſerved in 
the Courts of the Archbiſhop of Canterbury, 
it is willed and ordained by that Canon, 
That no Proctor exerciſing in any of them, 
ll entertain any Cauſe whatſoever, and 
keep and retain the ſame for two Court- 
Days, without the Counſel and Advice of 
n Advocate, under Pain of a Year's Su- 
penſion from his Practice; neither ſhall the 
udze have Power to releaſe, or mitigate 
the ſaid Penalty without expreſs Mandate 
nd Authority from the Archbiſhop. Can. 130. 
3. No Proctors ſhall conclude any Cauſe 
depending, without the Knowledge of tbe 
Advocate retained and feed in the Cauſe, 
which if any Proctor ſhall do or procure to 
be done ; or ſhal!, by any Colour whatſoever, 
lefraud the Advocate of his Duty or Fee; 
Hall be negligent in repairing to the 
iocate and requiring bis Advice, what 
Cone is to be taken in the Cauſe, he ſhall be 
ended from all Practice for the Space of 
_ﬀ: bs, without Hope = being thereumo 
rejlored, before the ſaid Term be fully com- 
pleat. Can. 131. : 
4 As it is found by Experience, that the 
loud and confuſed Cries and Clamors of 
Frodtors in the Courts of the Archbiſhop, 
are not only troubleſome and offenſive to 
the Judges and Advocates, but alſo give Oc- 
aon to the Standers-by of Contempt and 
Jumny towards the Court itſelf ; that 
TY | more 


2 


| more Reſpect may be had to the Dignity dt 
the Judge than heretofore, and that Cauſes 
dled and diſpatched, all Proctors in the 


the Regiſter, according to the Advice an 


jectum circa quod be Spiritual, yet the Offc 
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may more eaſily and commodiouſly be han. 


ſaid Court, are ſpecially to intend that the 
Acts be faithfully ordered, and ſet down hy 


Direction of the Advocate, that the faid 
Proctors refrain loud Speech and Brabling, 
and behave themſelves quietly and modeſth, 
and that when the Judges or Advocates, « 
any of them, ſhall happen to ſpeak, they pre. 
ſently be ſilent, upon Pain of filencing for 
two whole Terms then immediately folloy. 
ing every ſuch Offence; and if any of then 
ſhall a ſecond Time offend, and after due Ms 
nition ſhall not reform himſelf, let him be 
for ever removed from his Practice. Ci 


133. 


4. Regiſter. | 
1. L 4 Temporal Officer. 


1. If there be a Queſtion between tw 
Perſons upon two ſeveral Grants, whit 
ſhall be the Regiſter of the Biſhop's Cour, 
it ſhall not be tried in the Biſhop's Court; 
but at Common Law; for though the &. 


is Temporal. Rol. Abr. Prohibition, T. J 
or 36. F. Caſe 43. 
2. Hill. 8 Geo. 2. 
Wheeler. | 
Mr. Strange moved for a Mandamis t0 
the Deputy-Regiſter of Durham, to deliv 
over to his Principal all publick _—_ le. 
: N atin? 


B. R. The King al 
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Jaring to that Office; the Deputation being 
expired; and the Caſe of Herne and | 


th Right to the Office of Regiſter of Ilereford 
the was tried in an Aſſiſe, the like Motion was 
by granted; and accordingly Rule was to ſhew 
„ LCauſe; and now in Eaſter Term Mr. Fen- 
e t, coming to ſhew Cauſe, he laid down 


the Fact to be thus, That the Deputy was 
Auguſt 1731 appointed Deputy to one Trot- 
ter for three Years, and that in December 
following the Regiſter and his ſaid Deputy, 
the Defendant, came to another Agreement, 
that after the Expiration of theſe three Years 
mme Defendant ſhould injoy this Office four 


ting, was not under Seal; hereupon the De- 


Jrotter to enforce a ſpecifick Execution of 
this Agreement, and in that Court Proceed- 
ings had been therein to Publication, and 
on this State of the Caſe, he ſubmitted ir, 
the Rule ought to be diſcharged ; he ſaid, 
Mandamus's of this Sort were not due ex de- 
bito juſtitiæ; and as there was a Suit depend- 
ing concerning this Office, that was a ſuffi 
ent Reaſon for the Court's refuſing it, to 
which Purpoſe was cited the Caſe of The 
King and Vincent, Mr. Strange argued, on 
the other Side, that Mandamus's ought to be 
granted by the Court de jure, and ſaid the 
Diſpute in Chancery is merely relating to an 
equitable Intereſt, but the Books ought to 
de granted to him who has the legal Poſſeſ- 
ſon of the Office. My Lord Chief Juſtice 
declared, he did not think theſe Writs were to 


T 4 ſon 
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pa, 6 IT. z. was cited, where, after the 


Years longer. This Agreement, tho' in Wri- 


fendant brought his Bill in Chancery againſt 


be granted de jure, but that the proper Rea- 
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ſon and Occaſion for granting them i, 
where otherwiſe the Courſe of Juſtice would 
be obſtructed ; he did not think, that where. 
ever a Perſon was in Poſſeſſion of an Ol. 
fice, that the Court ought always, for tha 
Reaſon only, to give him Poſſeſſion of the 
Books alſo, by a Writ of Maudamus. Sup: 
poſe a Man is a Diſſeiſor of an Office, the 
Court will not do it. And Vincent's Cafe 
cited his Lordſhip thought a Caſe in Point, 
and a full Authority to the preſent Purpoſe; 
and there his Lordſhip obſerved, the Cour 
refuſed to grant a Mandamus to the Biſhy 
of London, to grant a Licence to a Lecture, 
on this Reaſon only, that a Suit was then 
pending in) the Court of Exchequer con- 
cerning the Lectureſhip; ſo in the principal 
Caſe the Rule was diſcharged. In Hill 
9 Geo. 2. Mr. Fenwick came again and of. 
fered for Cauſe why a Mandamus ſhould not 
£0 to the Defendant to deliver the Books 
cover to his Principal: He agreed indeed, 
that the preſent Caſe had ſome Appearance 
of Variance from what it was on the former 
Motion ; for now it is inſiſted upon in the 
firſt place, that a Decree has paſt againſt 
Wheeler, and in the next place, that he it 
run away, and deſerted his Office ; however 
he ſubmitted it, thoſe Objections migit 
both of them receive a very proper Anſver; 
as to the firſt of them, he ſaid, though 6: 
Honour of the Rolls had decreed again 
Wheeler ; yet an Appeal from that Decree 
now pending. And to the ſecond he aid, 

. Wheeler had delivered over the Cuſtody of 
the Books to a Perſon of known Ability and 
Reputation, My Lord Chief Juſtice 0 
1 | a 
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had this Matter of the Party's Deſerting the 


ould even then have been for granting the 
Mandamus, though no Decree was at that 
Time; and ſaid further, there being a De- 
cree now pronounced, though appealed from, 
was certainly an additional Circumſtance for 


Judges according with his Lordſhip, the Rule 
was made abſolute. . _ 
3. 8 & 9 Geo. 2, B. R. Stephens and 
Roding. | . 1 
This was a Motion to ſuperſede a Man- 
{1mis, to reſtore Richard Stevens to the Of- 
fice of Regiſter of the Archdeaconry of Leice- 
er, ſaid by Counſel, that anno 1710. a Grant 
was by the Archdeacon of this Office to one 
Rocding in Reverſion expectant on a former 
Patent to Stephens, afterwards Rooding came 
to the Poſſeſſion of this Office, and conti- 
nued 21 Years in it, during which Time he 
appointed Richard Stevens, his Deputy ; and 


to Richard Stevens, that he might be able to 
try the Validity of Rooding's Grant; and 
thereupon Richard Stevens inſiſted on keep- 
ing the Poſſeſſion of this Office in his own 
Right; whereupon Rooding applied for and 


ſtore him, and the Validity of his Grant re- 
* eeived a Determination for him by Verdict, 
nt N ince which, there hath been a Writ of Er- 


c 5 or in the Exchequer- Chamber upon that 


ic, Judgment, which was affirmed; and there- 


of upon another Writ of Error was brought 


nd before the Houſe of Lords, whereon was a 
0, pro; wherefore he ſubmitted it, that 
1 TM 


Office appeared on the former Motion, he 


granting the Mandamus ; the reſt of the 


ano 193 1. the Archdeacon granted a Patent 


obtained a Mandamns from this Court to re- 
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it was not reaſonable that this Matter ſhoul 

o through any farther Examination on ; 
ſecond Mandamus. But my Lord Chief Jy. 
ſtice ſaid, that the former Mandamns wy 
granted to the Archdeacon, and not to R. 
hard Stephens; ſo that this Caſe is no more 
than the common one, where two Perſon 
are — about the Right to an Of. 
fice; as of Capital Judges, one of then 
brings a Mandamus, the Corporation ſubmit 
to it, yet the other may have a new May. 
damus notwithſtanding ; and Page Juſtice 
ſaid, the Court did the ſame Thing, in the 
Cafe of Mr. Barcoat, concerning the Offce 
of a Clerk of Aſſiſe; and the Reſt of the WW; 


Court were of the ſame Opinion, and ac. it; 
cordingly the Motion was refuſed. an) 
| 1 | the 
4 4 Dots. - 
1. General to. Ny 
ho 
If any Regiſter, or his Deputy, or Subſt To 
tute whatſoever, ſhall receive any Certificate No 
without the Knowledge and Conſent of the Sul 
Judge of the Court, or willingly omit to 2 
cauſe any Perſon cited to appear upon am ſafe 
Court-Day, to be called, or unduly put of ait 
or defer the Examination of Witneſſes to 
be examined by a Day ſet and aſſigned by 2. 
the Judge, or do not obey and oblerve the 
judicial and lawful Monition of the fad BW 1. 
Judge, or omit to write, or cauſe to be Hing 
written, ſuch Citations and Decrees as ate ¶ two 
to be put in Execution, and ſet forth before Wing 
the next Court-Day, or ſhall not cauſe al N uſos 
Teſtaments, exhibited into his Office, to be is ke 


regiſtred 
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regiſtred within a convenient Time, or ſhall 


Gon of Proceſſes to the Judge ad quem, ſhall 
add or inſert any Falſhood , or Untruth, 
or omit any Thing therein either by Cun- 
ning or groſs Negligence ; or in any Cauſes 


directly, with either Party in the Suit, or 
in the Execution of their Office, ſhall do 


by the ſaid Eccleſiaſtical Judge or his Pro- 
his Deputy, or Subſtitute offending in all or 


of his Office, for the Space of one, two, or 
three Months, or more, according to the 
Quality of his Offence, and that the ſaid Bi- 


execute and diſcharge all Things pertaining 
to his Office during the Time of his ſaid 
Suſpenſion. Can. 134. 7 e 

2. Proctors, Proxies of Retainer are to be 
ſafely kept and preſerved by Regiſters, on 
Pain of Suſpenſion. Prout in the Canon 129. 


2. 75 ſet up Tables of Fees. 


It is appointed, that the Regiſter belong- 
Ing to every Eccleſiaſtical Judge, ſhall place 
two Tables containing the ſeveral Rates 
and Sums of all the ſaid Fees, one in the 
uſual Place, or Conſiſtory where the Court 
u kept, the other in his Regiſtry, and _ 

0 


ſer down or enact as decreed by the Judge 
any Thing falſe or conceited by himſeif, and 
not ſo ordered or decreed, or in Tranſmiſ- 


of Inſtance, or promoted of Office, ſhall in- 


ought elſe maliciouſly or fraudulently, where- 


ceedings may be ſlandered or defamed, it 
is by this Canon ordained ſuch Regiſter, or 


any of the Premiſſes, ſhall by the Biſhop of 
the Dioceſe be ſuſpended from the Exerciſe 


ſhop ſhall aſſign ſome other Publick Notary to 


” 
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of them in ſuch Sort that every one con- 
cerned may, without Difficulty, come tg 
the View and Peruſal thereof, and take ; 
Copy of them, and if any Regiſter fal 
therein, he is to be ſuſpended, rill he cauſe 
the ſame to be done: And the ſaid Table, 
being once ſet up, if he ſhall at any Tine 
remove or ſuffer the. ſame to be removed, 
hidden, or any Ways hindered from Sight, 
contrary to the true Meaning of that Con- 
ſtitution, he ſhall for every ſuch Offence be 
ſuſpended for fix Months. Can. 136. 


5. Apparator. 
1. What. 


He is the Meſſenger who cites Offender 
to appear in the Spiritual Court, and he 
ſerves the Proceſſes thereof. Blo. Law Did. 
ſub hoc Tit. 


2. His Office. 
1. His Duty therein. 


For the Redreſs of ſuch Abuſes and Ag. 
grievances as are ſaid to grow by Summonets 
or Apparators, and that the Multitude df ca 
Apparators be (as much as is poſſible) a MF vic 

+ bridged or reſtrained, it is by this Canon or- de 
dained, that no Biſhop or Archdeacon, ot an 
their Vicar, or Officials or other inferior Ot. bit 
dinaries, ſhall depute or have more Appa- th 
rators to ſerve in their Juriſdictions reſpec- Wi thi 
tively, than either they or their Predeceſſor Wi 
were accuſtomed to have thirty Years be 


fore the Publiſhing of theſe Conſtitution 
FORE of 
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or Canons, anno 1603. all which Apparators 


* | 
0 are orderly themſelves to execute their Of- 
a fices, and that they do not by any Colour 
i or Pretence whatſoever, cauſe or ſuffer their 
e Mandates to be executed by any Meſſenger, 
7 or Subſtitutes, unleſs upon ſome good Cauſe 
Ie to be firſt known'and approved by the Or- 
d dinary of the Place ; moreover they are not 
t to take upon them the Office of Promoters, 
. or Informers for the Court, neither to exact 
e more or greater Fees than are in the ſaid 


Conſtitutions preſcribed. And if either the 
Number of the Apparators deputed ſhall 
exceed the aforeſaid Limitation, or any of 
the ſaid Apparators ſhall offend in any of = 
the Premiſes, the Perſons deputing them, ura ©... | 
if they be Biſhops, ſhall, upon Admenition naten. 
of their Superior, diſcharge the Perſons ex- | 
eeeding the Number ſo limited. If in{eriar 
Ordinaries they ſhall be ſuſpended from the 
Execution of their Office, until they have + 
diſmiſſed the Apparators by them ſo deputed, 

and the Parties themſelves ſo deputed 

ſhall for ever be removed from the Office 

of Apparators, and if being ſo removed they- 

deſiſt not from the Exerciſe of their ſaid 
Offices, let them be puniſhed by Eccleſiaſti- 

cal Cenſures, as Perſons contumacious. Pro- 

vided, that if, upon Experience, the Num- 

ber of the ſaid Apparators be too great in 

any Dioceſe in the Judgment of the Arch- 

biſhop of Canterbury, for the Time being, 

they ſhall by him be ſo abridged, as he ſhall 

| think meet and convenient. Can. 138. 


2. [s 
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2. Is Somporal. 


Paſch. anno 172). B. R. The King an 
Bet (worth. 
Mr. Reeve moved for a Mandamns to be 
directed to Dr. Betſworth, Judge of the be. 

ative Court, to admit Fe to the Office 
of Apparator General, he ſaid the Office 
was a Freehold, and that he remembere 
the like Motion made by the Predeceſſor of 
the preſent Gentleman, and allowed. Re. 
nolds and Probin, Juſtices, only fitting, Jy. 
ſtice Reynolds ſaid, that Mandamns's hai 
been denied in the Caſe of a Proctor, an 
therefore, as they were not clear in the 
Point, they made a Rule to ſhew Cauſe 
Vide Salk. 468. 3 Med. 335. 


6. Pariſh-Clerks. 


1. If the Church-wardens have uſed, Time 
out of Mind, to elect the Clerk, and a Suit 
is in the Eccleſiaſtical Court to remove him, 
and put in another at the Nomination of 
the Parſon, a Prohibition lieth. Rol. Al. 
_ Prohibition, P. 42. Mich. 22 Fa. Cale Hal 
Pole and Coldwell, a Prohibition by Conſent 
to try a Cuſtom. Hill. 22 Fa. & Paſ. 19 7 
& Paſ. 11 Ca. Ts ate 

2. If a Parſon libel in the Spiritual Count 
againſt ſeveral of his Pariſhioners, for In- 
terruption in placing a Clerk, and, upon 
Suggeſtion, that the Pariſhioners by Pre- 
ſcription, Time whereof, Ec. were uſed, 


to elect a Clerk, a Prohibition was ge” ; 
— n 
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And ſo had been granted before, 19 7a. in 
aſpaw's Caſe, Parſon of Whitechapel, and 
in ſeveral other Caſes. Palm. 379. 
z. If the Clerk of a Pariſh claims by Cu- 
om to have ſo much Bread of every Inha- 
vitant at Chriſtmas, and ſue for it in the Spi- 
Wricual Court, a Prohibition lieth ; for it 
is not like a Penſion due to a Parſon. Rai. 
br. Prohibition, F. Caſe 43. | 
4. Trin. 1127. B. R. Townſend and Thorpe. 


—j — 


— 


<> 


eedings in the Eccleſiaſtical Court, who 
as there proceeding to deprive the Plain- 
if of the Office of Pariſh-Clerk, whereto 
the Parſon had appointed him, and this Mo- 
tion was intended to be grounded upon a 
harge of Sodomy, but the Motion was 
rejected; for that it was, as the Court ſaid, 
nfit that a Man ſhould be ſuffered to re- 
main in. ſuch Office who was guilty of ſo 
preat a Piece of Beſtiality, and rather de- 
ied the Prohibition ; for that the Tempo- 

ral Courts had no Way of depriving him; 
and the Court ſaid, they grounded them- 
ſelves upon a like Caſe, I Lev. 138. where a 
rohibition was moved for, and refuſed, to 
ſtop the Spiritual Court from proceeding to 
deprive one for forging Orders, (the ſame 
aſe is in 1 Sid. 217.) they ſaid further, that 

the Office of a Pariſh-Clerk, even when he 
ame in by Election; and therefore, as I 
concerve, even in ſuch Caſe, they would have 
fuſed the Prohibition; That a Man coming 
Into an Office by 'Temporal Hands, would 
not change the Nature of the Office. As I 
bake it, this Caſe is not unlike ſome Caſes of 
Seamen's Wages, where the Temporal Courts 
| Wil 


»' > =. >. T 7 =, =. & 88 


Motion was for a Prohibition to ſtay. Pro- 
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ſuch Officer could not make a Deputy; fot 
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will allow the Admiralty to take Cognizany 


Matters which do not ſtriftly fall within thy 
Juriſdiction, on Account of the Aptneſs of ty 
Remedy, which, in ſuch Caſes, are there gh 
ven. Vide Caſe Buck and Atwood, B. 
Paſch. 123. Newcomb and Higgs, B. 
Hil. 4 Geo. 2. The King and The Biſhop 
Litchfield and Coventry, concerning Ruſh 
Liber of Coventry School, under this Tith, 
Diviſion School-Maſters ; as to this Cont; 
ſuffering the Eccleſiaſtical Courts proceeding is 


ſuch particular Caſes on Account of the Fit 


of their Remedy. 

5. Mich. 4 Geo. 2. B. R. Speak v. Bm 
E al. | 3 
Dr. Andrews came now to ſhew Cauſe 
why a Prohibition ſhould not go to the Com. 
miſſary of St. Paul's, to ſtay proceeding 
there in a Suit by the Church-Wardens d 
St. Giles's Cripplegate, to compel the nov 
Plaintiff, Speak, to take a Licence from the 
Ordinary in order to qualify him to at a 


Deputy to Venn, a Clergyman, appointed 


Clerk, according to Canon; he ſaid there 
were two Points, which would properly fal 
out in this Inquiry; one was, whether 4 
Clerk of a Pariſh can make a Deputy ; the 
other was, that admitting he may, whether 
ſuch Deputy may be obliged to take a Li 
cence? To the firſt Point, he ſubmitted it, 
a Pariſh Clerk could not make a Deputy: 
The Exerciſe of this Office related to 
Matters meerly Spiritual ; and therefore the 
Office was to be conſidered, as Eccleſiaſtical, 
eſpecially when ſupplied by a Parſon, as this 
Caſe is, the Conſequence of which was, that 


1 the 
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hne Rule of the Civil and Canon Law is, 
at all Perſons ſhall exerciſe their Offices 


they | 
th MW confelves, in proper Perſon, and not call in 
„ ahbe Afſtance of any other. To the 


ther Point, he allowed there was no expreſs 


4 | 
. N anon which required theſe Officers, that 
(en act in Perſon, as Pariſh Clerks, to take 
'orth Licence, but the Canons 1603 do ap- 


he Conſtruction - of this Canon has been, 
hat Clerks of - Pariſhes ſhall be under the 


s reaſonable that the Clerks themſelves 
ould take Licenſes, there was equal Rea- 
n that their. Deputies ſhould do it alſo, 
r. Reeve, on the other Side, urged, that 
is Office was conſidered in Law, as Tem- 
ral, and to the Purpoſe cited 13 Co. Jo. 
E. 3. 2. Mar. 101. 1 Keb. 286, and if 
is was ſo, then he ſubmitted it, as a Con- 


t a WWquence, that the Clerk might make a De- 
tel Nut y; he ſaid, it's determined that a Conſta- 
ere le may, and fo it was of all other Officers.“ 
fall BW nd, as another Conſequence, he ſubmitted 

' 8, there's no Occaſion for a Licenſe. The 


iſtinction was, that this Office is conſidered, 


L. Temporal, when ſupplied by the Pariſh 
it, on a Cuſtom, but Spiritual, when ſup- 
ly: ied by the Parſon, according to the Ca- 
ohen; however they thought proper to grant 
e Prohibition, that the Party might declare 
ait, and gave a Week's Time; though 
his iWrjcant Chapple ſaid, that four Days was 
at ie uſual Time. The Plaintiff having de- 
fot Wared in Prohibition, this Matter now came 
be Vor. II. U > 


aint the Biſhops Præordinator omnium, and 


egulation of the Biſhop, and ſhall. take 
icences,, and then he argued, that, as this 


ourt at preſent inclined to think the ſettled 
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on again upon Demurrer to the Defendant 


Plea this preſent Eater Term, and Serjean 


Eyre, for the Plaintiff, argued, that then 


were divers Authorities in the Books, which 


declared a Pariſh Clerk, a Temporal Officer 
and he particularly cited Palm. 359. 0 
Fac. 60, and ſaid, no Difference was tate 


- as to the Manner of his e in; but! 


that Point was to be given up, ſtill upon tt 
general Nomination of the Parſon, he h 
an Eſtate for Life in the Office; and thn 
this Court has a Right to grant its Proti 
bition, and prevent the Spiritual Court fron 
depriving ſuch Officer, and to this Purpoſe 
cited 2 Brown. 11. in the Cafe of a Cha: 
cellor of a Dioceſe ; and ſo it is in the Ci 
of a Regiſter. He further infiſted, that th 


Eccleſiaſtical Court had no Power or Av 


thority to require a Clerk to take a Licenſ: 
Serjeant Oappel, on rhe other Side, fubnit 
ted it, that whatever was rhe Anthority « 
the old Books, that a Clerk is a Tempo 
Officer in its Nature; yet the Court has, d 


late, taken a Difference between the Manner 


of coming into this Office; and this, hein 
ſiſted, appears from the Cafe of Townſn 
and Thorpe, where the Court allowed the 
Spiritual Court to proceed in depriving i 


© Pariſh Clerk, where he was nominated by 


the Parſon, which, he faid, he apprehendet 


— would not have done, had he bee 


elected by the Pariſh, he then ſaid, the N 
orc _ Office made ir unfit, _ 
uld be ſupplied by a Deputy. Peron 
Qualifications are requirkb-ins Clerk of 
Pariſh by the 91 Can. Anno 1603. as he mull 
be 20 Years of Age, able to read and viitt 
LS - _ 32-25 
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and of a competent Underſtanding in Sing- 
ſtruction upon that Canon, ſays, they were 
)bſerved, that theſe Inferior Officers, in ge- 
neral, could not make Deputies; a Conſta- 
ble, he ſaid, could not; but in Neceſſity, 
as extreme Sickneſs, or Infancy, or the 


vas 2 Keb. 309, 355. Then as to the Taking 


o direct Authority for it; but a Lecturer is 


4 ertainly obliged to do it; and he ſubmitted 
oc, that the preſent Caſe was within the 
ne Reaſon. My Lord Chief Juſtice ſaid, 


hat a Clerk was a Spiritual Officer; and as 
o the Caſe of Townſend and Thorpe, he did 
Nt remember what that Caſe went upon; 


hief Baron, ſaid, he well remembered the 
aſe, Townſend and Thorpe," and that it 
vent upon that Point ſingly ; that the Clerk 


he Office; and therefore this Court would 
ot hinder the Eccleſiaſtical Court's depri- 
ing him, as this Court had not an ordinary 
lethod of doing it themſelves. And he 
bought the Court made no Sort of Diſtinc- 
ion between the different Methods of the 


ity, that a Pariſh Clerk is conſidered a Tem- 
oral Officer, he cited the Opinion of my 


Caſe out of Salk. 536, where it is held a 
erk of a Pariſh, tho“ named by the Par- 
: Us | ſon, 


ing, if it may be; and Gibſon in his Con- 


originally Aſſiſtants to the Miniſter; he alſo 


like; as where a Woman is, and fo, he ſaid, 


z Licenſe, he agreed, that indeed he knew 


je did not remember any expreſs Reſolution, 


ut as to the Licenſe, he queſtioned whether 
t was neceſſary. Probin Fu. now Lord 


here was a Perſon abſolutely unfit to execute 


lerks coming in. And as a further Autho- 


ord Holt in 6 Mod. 253, Lee Juſt. alſo cited 


291 


292 


Jura Eccleſiaſtica, 
fon, gains a Settlement within the Stat. 9 
& 10. V. and M. as executing a Tempora 
Office; and as to the Lecturer's taking a Li- 
cenſe, he ſaid, that is abſolutely by Starute, 
Page Juſt. alſo was of Opinion, that a Ps. 
riſh Clerk was in all Cafes to be conſidered 
a Temporal Officer: 'The Matrer however 
ſtood over to Mich. Term, when Mr. Reeve, 
for the Plaintiff, argued, that there were in 
the preſent Caſe three Points proper for the 
Determination of the Court. 1ſt, Whether 


a Pariſh Clerk can make a Deputy? 2dly, 


Whether a Pariſh Clerk is a Temporal Off. 
cer? And 3dly, Whether a Licence is ne- 
ceſſary? To the firſt Point he ſaid, that in 


Rol. 274, and in Ao. 845, it is reſolved, that 


a Conſtable may make a Deputy, and ſo may 
4 Dean; and yet in 13 Cv. a Dean is held to 
be a Spiritual Officer; and he ſubmitted it, 


that the general Diſtinction in the Books was, 


between Judicial Officers and thoſe who were 
Miniſterial only. To the ſecond Point, be 
agreed, that in ſome of the Books a Pariſh 
Clerk is taken to be a Spiritual Officer; but 
faid, that wherever this Queſtion has come 
judicially before the Court, they have always 
conſidered him as a Temporal Officer, 
whereto he cited 13 Co. 70. Ma. 101. 1 Kt 
286, he ſaid, he apprehended that the diffe- 
rent Manner of appointing a Pariſh Clerk 
could not poſſibly make the Office itſelf diffe- 
rent, in one Caſe, from what it was in the 
other. In ſome Places, he obſerved, Church: 
Wardens are choſen by the Pariſh, in others 


they are nominated by the Parſon ; but yet 


the Nature of the Office does in all Caſes 


continue the ſame. In the preſent Caſe, he 


Jura Eccleſiaſtica, 


zoreed, that the Exerciſe of this Office really 


was circa Spiritualia; but yet he ſubmitted, 
it by no means would follow, but that the 
Right and Title to the Office may be of 
Temporal Cognizance: And in the Caſe in 


Queſtion, he obſerved, the Libel complained, 


that the Plaintiff intrudes upon the Defen- 
dant, by which it plainly appears, that the 
Title to this Office is really in Diſpute, and 
on this Score cited 2 Rol. Abr. 285. 2 
Brownl, 11. Mandamus's have been often 


granted to admit theſe. Officers, as appears 


from 1 Lev. 75. 2 Lev. 18. Ven. 143. To 


the third Point, he ſaid, the Proof of that 


ay upon the Defendant, and it will not be 
enough neither, for them to ſhew that there 


was a Canon which required a Licence; but 


they muſt ſhew further, that ſuch Canon 
has been received and allowed by the Com- 
mon Law, Ce. Mr. Marſh, on the other 
Fide, argued and ſaid, as to the Caſe cited 
put of Rol. Rep. of a Conſtable's making a 
Deputy, it has been queſtioned, and ſaid, ſo 


it was in Sid. 355. and as to the Caſe of a 


Dean's making a Deputy, he agreed, in 


utes, and he apprehended, it was never re- 


rived for Law, that he could make a De⸗ 


uty ; at leaſt, he ſubmitted it, the Law at 
this Day is taken to be otherwiſe ; he alſo 
ſubmitted it, that the Diſtinction taken 
between Judicial and Miniſterial Officers 


nult not be received in ſo large a Latitude; 


r that there's a Difference between ſome 
lneſterial Officers and others; thoſe that 
quire Skill and Judgment cannot make a 

Ui Deputy 


ſome Places there is a Vice-Dean ; but he 
beleved that depended only upon Local Sta- 
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Deputy without expreſs Words in their pa. 
tents; though others might, and cited 2 f 
Ar. 154. that the Marſhal of England can. 
not and in Dy. 278. it appears, that then 
was a Clauſe in his Patent giving him : 
Power ſo to do, and he relied upon 3 0 
187. Plow. 379. b. and to ſhew that the 
Senſe of the Legiſlature has lately been, thy 
a Pariſh Clerk cannot make a Deputy, he 
faid, in a late Act of Parliament, which pa. 
ſed the third of his now Majeſty, and which 
was made for creating the Pariſh of F. N. 
cholas, Deptford, it is provided by an exprel 
enacting Clauſe, that the Pariſh Clerk ſhal 
have this Power of making a Deputy: Then 
as to the Queſtion, whether his Office vn 
Spiritual or not, he ſubmitted it, that the 


whole Employment was fo ; he ſaid too, i 


was well known that anciently Pariſh Clerts 
were of the Order of the Clergy, and 90 
of the Laity; and he ſaid, in 2 Rol. 4br.22 
it appears, that by the Canon, the Farfan 
has a Right to appoint him: And as to Mi 
damus's going to admit Pariſh Clerks, he 
ſaid, he believed the Court did not print 
thoſe Motions, but on Affidavit that they 
were elected by the Pariſh, and for the Pur 
pole cited Sa/k. 468. To the laſt Point, 
agreed, that he could find no Canon making 
theſe Licenſes neceſſary, but the innumen 
ble Inſtances of them, he ſubmitted it, mi 
an Evidence that ſuch Canon has been! 
ceived and allowed; tho' cannot now i 
found; and ſaid, that the Ecclefiaſtia 
Courts are governed by the Lex non Scrijl 


das well as ours. My Lord Ch. Juſt. ſi 


that the Marſhal was conſidered ar 
| | Ts udic! 
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adicia! Officer; for wherever Battle is 
dined, he is to determine that Matter; and 


Mice, which requires Skill, cannot be exe- 
uted by Duty, without Words in the Grant 
or that Purpoſe ; he ſaid, he had ſome 
Doubt, how that was to be underſtood as to 
he Conſtable, for if a Juſtice of. Peace di- 
ets his Warrant to a Conſtable, he que- 
joned whether the Conſtable could appoint 
y Word of Mouth, that another ſhould 
xecute it. As to the Nature of the Office, 
e ſaid, he was well ſatisfied, that the dif- 
erent Methods of appointing this Officer, 
ould not make his Office different in one 
aſe from what it was in another; the Caſe 
f Tewnſend and Thorpe, he ſaid, was deter- 
nined intirely upon its particular Circum- 
ances: The Temporal Court permitted 
e Ecclefiaftical Court to deprive the 
arty there ſingly, by Reafon of the E- 
ormity of his Crimes. As to the Matter 
ff the Licence, he ſaid, he could not ſee 
bow it could be maintainable, and his 
ordſhip alſo obſerved, the Suit below 


arty for his not obtaining one; and there- 
re his Lordſhip ſaid, he was of Opinion, 
e Prohibition muſt ſtand. Page Juſt, was 
early of Opinion, that the different Methods 
coming into an Office, could, in no Caſe, 
ke the Office itſelf to be different. In 
e Caſe of St. Clement's, the Court was of 
Vonion, that this Office of a Pariſh-Clerk 
3 Temporal, if ſo, this Court would not 
fer the Court below to deprive him. 
ce Juſt, ſaid, that the Queſtion, whether 


v4 whole; 


lad, it was certain, that even a Miniſterial 


as principally inſtituted to deprive the 


is Office is Spiritual, or not, ſtrikes at the 
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| fee how the Lay-Gents could have ay 


Caſe is alſo in Hugh's Parſon's Law 279. and 


prehended, that the clear Conſequence 


| n Wy. 
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whole; he agreed, that the Buſineſs. of thi 
Office was circa fpiritualia'; but yet aig 
he could not ſee but the Office moſt be 
confidered Temporal : A Cuſtom for the pa 
fiſh to chuſe ſuch Officer is agreed, on al 
Sides, to have been good: If. this Office ha 
been conſidered as Spiritual, he could ny 


Thing to do with it; and therefore be 
thought the Canon ſeemed, in this Reſped, 
to be an Innovation upon the Common 
Law: As to the Office of Dean, he aid, i 
was certain, that it was many Times, til 
Queen Mary's Time, executed by Layme, 
'The Court was of Opinion, that the Prohj. 
bition ſhould ſtand ; yet, at the Deſire af 
the Defendant, gave Leave for another Ar 

ument: And now Mr. FjImer, for the Plan. 
tiff, firſt ſubmitted it, that the Office of 
Clerk of a Pariſh was merely Temporal, be 
obſerved, that there were ſeveral] Author: 
ties cited upon the former Argument to 
prove it, and he craved Leave to cite a fev 
more, and accordingly cited Godb. 163. Hil, 
22 Fa. in the old Edition. Berl. 142. 1 Lt. 
94. Fitz. Ar. Tit. Annuity, 40. which 


ſaid, if this Office in the Nature of it vn 
conſidered as Temporal, he conceived, there 
could not be any Difference, whether he vs 
nominated by the Parſon, or elected by the 
Pariſh. If this Point was with him, he ap 


would be that he might make a Deputy; 
and for this Purpoſe cited Mo. 885. 3 Bu 
747. 9 Co. 48. yet ſuppoſing, for Argument 
Sake, it were admitted, that the Office va 


Spiritual; yet no Caſe has been cited, | 
5 9 75 the 
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Licence; and if that Point was with the 
Plaintiff, the Prohibition - muſt neceſſarily 
ſtand; for the whole Tenor and Purſuit of 
the Libel is upon that Matter ſingly. Mr. Fa- 
2ackerly, on the other Side, argued, that all 
the Citations, which have been made, to 
hew that this was a 'Temporal Office, were 
only obiter Sayings of Judges | pretty much 
about the Times of Fac. 1. except the Caſe 
in Fitz. Ab. but he apprehended that Caſe 
went a great deal too far; for that it is there 
held, that a Pariſh-Clerk ' is an Officer at 
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general Experience ſhews this to be other- 
wiſe; and it having been held, that ſuch 


— 


to be otherwiſe; he obſerved alſo, that the 


Queen, was a much later Caſe than any 
cited, and was an Authority directly on 
the other Side; there a Clerk of a Pariſh 
ſued in the Eccleſiaſtical Court for a Pen- 
fon, on Motion for a Prohibition, the Court 
held, that a Suit would well lie; for that he 


1. 
ess a Spiritual Officer: And in the Caſe 
nd BY 70202/er74 and Thorpe, cited on former Ar- 
4 WJ gument, the Court was expreſly of Opinion, 


Officer, when he came in at the Nomination 
of the Parſon, which was enough for the 
preſent Purpoſe. But, admitting that he 
vas to be conſidered as a Temporal Officer ; 
yet this was an Office of Skill; and there- 
fore as there were no Words in his Nomi- 
nation, giving him a Power to make a De- 
puty, he could not do it. It cannot be de- 
ned, but the Matters which a Clerk exer- 
ciſeth 


the other Side, to ſhew it neceſſary to take 


Will only; and he ſaid, he conceived, that 


Office gains a Perſon a Settlement, proves it 


Caſe Mallard and Smith, Hill. 8 of the late 


that he was to be conſidered as a Spiritual 
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ciſeth himſelf in, are Matters relating t 
the Church; wherefore he ſubmitted it, i 
could not be denied, but that the Eccleſia. 
cal Court had a general Juriſdiction over 
him; and a Suit therefore againſt him, in 
that Court, for Matters relating to the Exe. 
cution of his Office, could not be ſaid, bu 
to be rightly inſtituted; and if there ate 
any Matters thrown into the Libel, which 


'are, of themſelves, of a Temporal Nature; 


yet if they relate to him in the Execution of 
his Office, he apprehended, this Court would 


not grant their Prohibition; and cited 1 Ley, 


138. 1 Sid. 217. 1 Cro. 65. 1 Ven. 64. Th 
Lord Chief * : A Clerk may make 
Deputy, and that, whether he come into 
this Office by the Nomination of the Par. 
fon, er by the Election of the Pariſh; the 
Office muſt be conſidered the ſame in the 
one Caſe as the other; and of the ſame 0. 
pinion was Page Juſtice; and Lee Juſtice 
thought there was no Occaſion to determine, 
whether this Office was Temporal, or not; 
but the Common Law Books were very 


ſtrong on that Side of the Queſtion ; and he 


ſaid, he had a Note from a Gentleman at 
the Bar, in Lord Holt's Time, where a Suit 
was inſtituted, in his Lordſhip's Time, by a 
Clerk in the Eccleſiaſtical Court for his Sa 
lary ; and on Motion, the Court granted a 
Prohibition. Yet what the Court in general 
grounded their Opinion upon, in this Caſe, 
ſeemed to be, the plain Tenor of the Libel 
againſt the Plaintiff's being for his not ta- 


bing a Licence, which they could not ſet 


any Law obliging him to; wherefore Rule 
was that the Prohibition ſhould Rand. 


6 Pa/, 
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The Caſe was thus, There being a Va- 
ancy of Pariſh-Clerk of St. Annes Lime- 


and the Election came on the ſixth of Octo- 


nation, agreed to proceed by Balloting, and 
accordingly every Veſtryman put his Vote 
or Ballot into the Hart of Graves, then 


Church-warden, and on telling them out, 
il Where were thirty-four for the Defendant, 
, tao only for the Plaintiff, and thirty-two 
: 


for Babſtock; Graves the Church- warden, who 


Vote of one Ackard, who had voted for the 
Defendant, (though he after allowed Ackard 
to be a good and ſufficient Voter) alſo Graves 
inſiſted, that, as Church-warden, he him- 


ingly voted a ſecond Time for Babſftock, and 
tnen under Pretence that Ackard's Vote was 
not good, and that he the ſaid Graves had 


Veſtry ſhould proceed to another Election, 


lutely refuſed, and inſiſted on the Defen- 
dant's being duly elected, and demanded his 
Admittance to the ſaid Office, which Graves 


left the Veſtry, and the Defendant, by the 
Advice of his Friends, went directly and en- 
tered a Caveat in the Eccleſiaſtical Court a- 
rainſt any one's being ſworn in, or having a 
Ficulty. And on the Sunday next following 


vious 


6. Paſ. 6 Geo. 2. B. R. Auſtin and Jarvis. 


ſe, the Plaintiff and Defendant, together 
with one Harry Babſtock, were Canditates, 


ber, when the Veſtry, who had the Nomi- 


eſpouſed Bahſtock's Intereſt, objected to the 


ſelf was intitled to two Votes; and accord- 


a double Vote, as aforeſaid, he the ſaid 
Graves inſiſted, that the Defendant and 
Babfiock having equal Number of Votes, the 


which the Defendant and his Friends abſo- 


refuſing, ſeveral of the Defendant's Friends 


tae Election, having taken the above pre- 
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vious Steps, the Defendant, and his Friend 
of the Veſtry with him, went to the Church 
and applied themſelves to Graves, as Church. 
warden, and tendered the Defendant x 
Clerk, and demanded of Graues to deliver 
him Poſſeſſion of, and to admit him in 
the Clerk's Desk, which Graves abſolutely 
refuſed ; and on the 15th of the ſame 0g. 
ber, Graves being ſtill Church-warden, called 
another Veſtry, and being, in Combination 
with Legbone, the Parſon and others, againſt 
Farvis, before the Veſtry-Book was brought 
to the Veſtry-Room, he (Graves) at his 
own Houſe cauſed one Richard Dunne, who 
was Son and Clerk to Dunne, the Town. 
Clerk, to make an Entry in the Veſtry. 
Book, purporting an Appearance of Faris 
at the Veſtry, and conſenting to withdray 
his Licence, and to abide the Event of an- 
other Election, which Entry was not only 
made before the Veſtry aſſembled, and before 
Jarvis had, or could have, appeared; fir 
that, at the Time of the Entry of this Matter, 
there was not any Veſtry congregated, before 
whom Jarvis could poſſibly appear; but allo 
was without either his Conſent or Privity ; and 
not only fo, but alſo contrary and directly op- 
poſite to what he and his Friends had all along, 
and at that very Veſtry did, inſiſt upon; 
but notwithſtanding theſe being the true 
Circumſtances of the Caſe, the ſaid Graves, 
on the 31ſt of December following, called 
another Veſtry, (being the third called on 
that Account) and though the Defendant 
and his Friends alſo did inſiſt, as before, on 
his being duly elected, and his Right to the 
ſaid Office in Virtue of ſuch due Election; 


and abſolutely refuſed to ſubmit to any fr: 
ther 


Jura Ecclefiaſtica. 

ner or other Election, or to ſtand again, 
a Candidate, for the ſaid Office; yet the 
aid third Veſtry, (by the Influence of Graves, 
ind all, or ſome of his, Contederates) pro- 
eeded to another Election, and (the Deten- 

jant diſregarding their Proceedings, as having 
geclared againſt them, as aforeſaid) the Ma- 
ority fell upon Auſtin the now Plaintiff, who 
ddrefling himſelf to the Eccleſiaſtical Court 
o be ſworn in, they refuſed him, (the Deſen- 
iant's Caveat being ſtill pending). Where, 
pon the ſaid Auſtin the Plaintiff inſtituted 
Suit, in the Eccleſiaſtical Court, againſt 
he Defendant to take off this Cayeat. After 
tedious and expenſive Litigation of above 
wo Years there (to almoſt the Ruin, of the 
Defendant). and (examining Witneſſes on 
oth Sides, that Court ſentenced the Defen- 
jant duly elected, and decreed him to bg 
dmitted and ſworn in, and condemned the 
laintiff in Coſts; and the Defendant was 
ccordingly admitted and ſworn: in by the 
cleſiaſtical Court or Judge; but before 
is Faculty made out, the Plaintiff appealed 
the Court of Arches, and proceeded there 
ill the Cauſe was ripe for Trial, but then 
ought fit to drop the Proſecution of that 
uit, and to reſort to this Court for a Pro- 
dition ; and obtained a Rule to ſhew Cauſe, 
hy a Prohibition ſhould not go to the Ec- 
eliaſtical Court, on Account of their not 
wing ſuriſdiction of this Matter, as it 
ncerned a Right to a Temporal Office; 
nd Mr. Fazakerly coming now to ſhew Cauſe 
gainſt the Rule, ſubmitted it, that the Ec- 

leliaſtical Court had Juriſdiction, but ſaid, 
mitting they had not, yet the Plaintiff 

4 ld not move for a Prohibition to * A 

| . uit 
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Suit which he himſelf had begun and inf 


the Office of a Parith-Clerk was exerciſed 
ing, he inſiſted, that the Office itſelf was 


would be no Objection, that the Plaintif 


Dr. Milmot's Caſe, laſt Mich. Term. * 


cal Judge may return, that the Party 
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ruted ; beſides he apprehended, that Fary 
had a good Right to be admitted, and thx 
the Eccleſiaſtical Court could not refuſe 
him; and ſo the Court were of Opinion, i 
a Caſe, where a Mandamus went to admit 
a Church-warden, that the. Eccleſiaſtical 
Judge was but Miniſterial in this Caſe, ang 
was bound to admit the Party in Poſleſſig 
of the Mandamns, and that he could make 
no Return to excuſe himſelf from doing i, 
Mr. Strange, on the other Side, agreed, tha 


about Spiritual Matters; but notwithſtand. 


Temporal Office; wherefore, he apprehend- 
ed, the Eccleſiaſtical Court had no Juriſdi 
tion concerning it, and for this Purpoſe he 
cited 2 Rol. Ab. 285. in the Caſe of a Re 
giſter, and if that was ſo, he infiſted it 


himſelf had begun in the Court below ; an 
he ſaid, this Court was of that Opinion i 


Court declared, they were of the ſame On 
nion, in the preſent Caſe, and as to vt 
was ſaid, by Mr. Fazackerly, concerning ti 
Mandamis, they agreed that there was ol 
Caſe to that Purpoſe; but ſaid, all t 
Caſes fince have been againſt it, and no 
they ſaid, it was ſettled, that the Ecclefialt 


not elected. Upon which Mr. Fazack 
propoſed, that the Eccleſiaſtical Judge ſho 
admit Auſtin, as well as he had admitte 
3 and that the Parties ſhould try ! 
erits of their Elections in a feigned Ifut 
which Propoſal being agreed to, the 0 
2 8 | the 
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hereupon ruled Auſtin to receive a Declara- 
n for Money had and received to Farvis's 
ſe, and to go to Trial of the Elections, 
nd the Poſſeſſion was directed to go accord- 
ng to the Verdict, on fuch Trial. On the 
Trial, Verdict was for Farvis, who accord- 
ngly was admitted, and ſtill enjoys the 
Mflice having duly qualified himſelf by ta- 
ing the Oaths, as a Temporal Officer, in the 
ourt of King's Bench, Cc. as others have 
jane fince on this Determination. . 
n. Paſ. 8. Geo. 2. | eg 
Mr. Lacy moved for a Mandamns to Dr. 
enchman, to grant a Licenſe to one Trot, 
he having been choſen by the Pariſhioners, 
to the Office of Pariſh Clerk, and to this 
Purpoſe cited Mo. 101. My Lord Ch. Juft. 
aid, he did not know that a Licenſe was 
eceſſary; Mr. Juſtice Page ſaid, that the 
Eccleſiaſtical Court claims a Right of grant- 
ng a Licenſe to Surgeons, but he firmly be- 
ieved they had none; and Mr. Juſtice Lee 
aid, that in the Caſe of Speak and Borne, 
dn Demurrer to the Prohibition, the Court 
ere of Opinion, that ſuch Licenſe was not 
eceſſary. However the Court granted a 
Mandamus to Dr. Henchman, requiring him arg by 0 
o admit the Clerk. Pariſh Clerks by whom — Adjuds 
0 be choſen ; their Qualifications, Duty, how cations againſt | 


obe paid, Sc. See Mo. 908. Can. gi, theſe Ecclef- 
| aſtical En- 

reachments, as the Clergy's, and particularly Ordinaries, inſiſting on Pa- 
ih Clerks, &c. and citing them to take Ordinary Licenſes ; as what 
ley ought and are compellable de Jure to do, is a Matter derogatory 
d the Prerogative Royal, and to the ſettled and eſtabliſhed Common 
w, and prejudicial to the Liberty of the Subject, as well as repugnant 
o the Oaths taken by all Ordinaries, on their being received into Office: 
ic —_— (pofibly may) juſtly challenge a due Reſentment, Correction 
u Reſtraint. 


7. -Sextons 
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7. Sextons. 


1. T R/ N. 8 Cen. 2. B. R. Nude 
Caſe. 

A Mandamus was moaned for to th 

Church- Wardens of St. Mary in Cheſter, u 


admit one Pritchard to the Office of Sextay, 


and an Affidavit was produced, that Pritchay 
was duly elected by the Majority of the li. 
habitants; but notwithſtanding that, the 
Church-Wardens kept the Keys of: the 
Church, and refuſed to deliver them, an 
Vern. 143. was cited for the Motion. My 


Lord Ch. Juſt. laid, that he had indeed 


known Aſandamus s granted to reſtore Per 
ſons to the Office of Sexton, but his Lords 
ſhip ſaid, it did not appear, by the Afdait 
in the preſent Caſe, that the Church-War 
dens were to admit the Sexton; and there: 
fore his Lordſhip further ſaid, he did not ſee 
that this Court could compel them to doit) 
However Mandamus went, that a Retun 


might be made to it. 


2. On a Motion for a 13 to admit 
a Sexton, the Court asked, whether he 


came in by Nomination of the Parſon, or by 


Election of the Pariſh; and though it wa 


allowed that he came in by the Nomination 
of the Parſon; yet a Rule was made to ſhew 


Cauſe. One of the Judges ſaid, in anthit 


Caſe, and I think, it was Mr. uſtice Lee, 


now Lord Ch. Juſt. that ſince Lord- Holt's Time, 
Mandamus's bad been frequent to admit Sextots 
2 


8. Church 


* * 


8. Church-IWardencs, | Sides-Mer, &c. 
Vide the Matter XXIII. 


ard} 

m 8 General to. 

rr the Church-Wardens of a Church ſue 
ton Ia the Eccleſiaſtical Court J. S. for that 


e, and all thoſe who have been ſeiſed of 
uch an Houſe, Ec. at the Perambulation of 
he Pariſhioners of the Pariſh, Oc. have uſed 
find Refreſhment, ſcil. Bread and Services, 
nd to reſt themſelves there, a Prohibition 


My Sl! be granted; for that they claim it in 
cel WWW :ture of a Corody, and if that ſhould be 
fen uffered, great Inconvenience would fol- 
2rd\ Br, Se. Rol. Abr. Probibition, fo. 287. Caſe 39. 


2. If a Man be defamed for a Baſtard, per 
1 Meretrice, and the Church- Wardens gf the 
hurch oblige him to give Bond to diſcharge 
e Pariſh, according to the Statute, and 
ereupon the Party defamed libel in the 
eclefiaſtical Court againſt the Church-War- 
ns for the Defamation, a Prohibition lies. 


7 lch. 10 Fac. Berries Caſe, Rol. Abr. Pro- 
Y Mich. 8 Geo. 2. B. R. Cumberbach v. 


0 OY A Mandamus had been granted to the 
by rchdeacon of to ſwear in two Per- 
"Ws Church- Wardens, and the Archdeacon 
Pore them in accordingly ; notwithſtanding 
lch a Suit was inſtituted in the Eccleſiaſti- 


Court of the Biſhop of Litchfield and Co- 
ry, by Way of Appeal, to what the 

chdeacon had done, and an Inhibition was 

Vor. II. X pirate 
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dens were Temporal Officers, and that tþ 
nothing to do with their Election, which 


Mandamus, he ſaid, that if what the Arg 
deacon did was Miniſterial, he could ig 


| Rule was to ſhew Cauſe in Order that 


Pretence to ſay, that there is any. Cuſton 


and he, for Authority, cited Ray. 24 


— % 


granted to the Church-Wardens to pre 
their Acting; whereupon Mr. Strange mom 
for a Prohibition, and ſaid, the Church. Wa. 


ſwearing them in, by the Archdeacon, wy 
meerly a Miniſterial Act, and that he hy 


the Reaſon it has been determined, that ny 
fuit electus is not a good Return to ſug 


conceive, that an Appeal could lie from i 
at leaſt, it could not after this Court had 
ter fered by Way of Mandamus. Tuſtice I, 
ſaid, he did not think that a Mandamus bein 
granted could make any Difference in iq 
Caſe ; however (abſent the Lord Ch. Juſt 


might de conſidered, whether the Appeal ly 
and now Mr. Parker came to ſhew Cauſe, a 
ſaid, that the Mandamns being granted co 
be no Objection to the preſent Proceeding 
the Eccleſiaſtical Court; becauſe that dv 
not give the Party any Right, but only is 
Means of putting him into Poſſeſſion ; d 
ſingle Quetion therefore will be, whethe 
the * Eccleſiaſtical Court can inquire int 
the Right of Election of Church-Warde 

or not; and as to that, he did ſubmit. it 
that Church-Wardens were Spiritual Of 
cers, and in the preſent Caſe. there is n 


in Diſpute concerning the Choice of them 


1 Mod. 22 & 3 Mod. 69. Mr. Strange argus 
on the other Side, and agreed, that Side 
len were Spiritual Officers, they bein 
| crea «l 
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jon known to the Common Law. In the 
the Cale of and Preſion, Pa. 3. of the 
ate King, in the Common Pleas, it ap- 
| cared that there had been a Suit in the Spi- 
chi itual Court againſt a Church-Warden, for 
ot taking the Oath of Office being duly 
lected ; and upon Debate, the Court granted 
1, WS Probibition,, be ſaid, he did agree that fo 
r the Archdeacon may inquire into the 
anner of the Election of a Church-War- 
en as to return Non fuit electus, (though 


en in that Point) but he ſubmitted it, 
at the Spititual Court was never yet al- 
wed to proceed to determine the Right of 
is Officer to his Election; and thirdly, 
e ſubmitted it, that there being a Manda- 
u obtained. and executed was a Circum- 
ance in Favour of the preſent Application. 
y Lord Ch. Juſt. thought, that the Cir- 
umſtances of the preſent Mandamns ought 
is WP be put out of the Caſe; for if a Manda- 
5s ſhould go to the Spiritual Court, or 
age, to give Judgment, there was no Pre- 
ice to ſay, but an Appeal or Writ of Er- 
r would lie, after that the ſingle Queſtion, 
u Lordſhip ſaid, would be, whether the 
pritual Court could inquire into the Right 
Election of ſuch Officer, and he thought 
ey could not; for a Church-Warden he 
em ol to be a Temporal Officer; and there- 
re bis Right might be tried, either upon 
Action for a falſe Return to a Non fuit 
us, or elſe in a Conſultation. Page and 
un, Juſtices, of the ſame Opinion; but 
atet AS: Lee 


reated by Canon, ſince the Reformation; 
out Church- Wardens were a Lay Corpora- 


here has been Authorities to the Contrary, 
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Lee Juſtice doubted, as to the Return of Ny 
fuit electus, which he inclined to think wy 
a good Return, and that the Eccleſiaſticy 
Judge might proceed in this Enquiry ; hoy. 
ever the Rule was made Abſolute, and the 
Plaintiff directed to declare in Prohibition i 
three Weeks Time. | | 

Anno 10 Geo. 2. B. R. Stoughton & Jy, 
Reynolds. LL 

4 The 89 Canon of 1603, which ging 
Direction about the Choice and Duty d 
Church-Wardens, Cc. does not bind the 
Laity ; but is ſubject to and controuled by 
the Cuſtom of particular Pariſhes, as in (1 
Fac. 523. Cro. Car. 551, 670. 2 Rol. 4h. 
287. Hard. 378. Carth. 118, Ec. The 
Rector, or Vicar, of a Pariſh has no Ripht 
of preſiding at the Election of Church-Wa: 
dens, or in Veſtries, much leſs, of adjoum- 
ing them, unleſs by Cuſtom or Act of Pu. 
liament ; but this Right is in the Aſſembly; 
and though the Vicar had a Right to pre 
ſide; yet that doth not give him Title u 
Power to adjourn ; for he preſides only, 
a Speaker. Where the Parſon Nominats 
one Church-Warden, and the Pariſhionen 
choſe another, or the like, he 22 
nated his Church-Warden has no Buſinel 
any longer at the Aſſembly. Vide Noy 123 


2. Whoto chuſe. Vide Caſe Stoughton ati 
Dr. Reynolds, ſupra. 


1. If the Pariſhioners have uſed, Time 
whereof, c. to elect one Church-Ward 
and the Vicar another; and then a — | 

. a Ro made 
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nade, that the Vicar ſhall elect both, and 


wo appointed by the Vicar, a Prohibition 
hall be granted. Paſ. 5 Fac. 1. The Pa- 
iſhioners of Rowlden in Kent, adjudged. 


2. Evelin being elected by the Pariſhioners 
f St. Thomas's, . to be Church-Warden there, 


ive 

; of With another; the Parſon pretending that, 

the Wy the Canons he had the Nomination of 
oe, named HZ to be Church-Warden, and 
rocured Dr. Clark the Official, to ſwear in 

e ſaid Hil, and to refuſe Evelin; where- 

The pon the Pariſhioners ſurmiſing that they 


ad a Cuſtom within the Pariſh, Time 
hereof, Cc. to elect both the Church-War- 


mens, and that the Canon cannot take away 
er Cuſtoms, prayed a Writ to Dr. Clarke 
ly; admit the Church-Warden, elected by 

hem, and to ſwear him in, and amove the 


hurch-Warden, elected by the Parſon, and 
Precedent was ſhewn in 1 Fac. where ſuch 
Writ was granted, and it was ſaid, there 
ere divers others the like Precedents; and 


r the greateſt Part, Corporations, and 
Iners of Lands to them deviſed, the Writ 
as granted; and the Court (being informed 
bat the ſaid Hill, elected Church-Warden 
y the Parſon, ſued the ſaid Evelin, elected 
the Pariſh, in the Eccleſiaſtical Court, 
ranted a Prohibition, to the Intent it might 
tried, whether there was ſuch Cuſtom, 
not. Cro. Car. 55 1, $52. 


ge does ſo accordingly, and the Pariſhioners 
ect one, according to their Cuſtoms, and 
he Ordinary diſallow him, and eſtabliſh the 


ul. Abr. Prohibition, fo. 287. Caſe 50, 51. 


cauſe the Church-Wardens in London are, 


1 
F S * 


were choſen by the Occupiers of the Land 
in the ſame Pariſh ; the Plaintiffs had a Cy 
ſtom to ſupport them; the Defendants Con. 


$47, 548. Church- Wardens and n 


0 
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3. Paſ. 1727. B. R. Thomas Be 
Fackman v. Croſs & al. * 

The Plaintiffs were choſen Church-Wy. 
dens by the Inhabitants, and the Defendany 


mon Right; and on theſe Matters ſever 
Sentences had been in the Eccleſiaſticy 
Court for the Defendants; whereupon a Pro. 
hibition was moved for, and on Queſtia, 
whether the Cuſtom was properly ſuggeſted) en. 
To which the Counſel pro Def. faid, i 
was true, that in the firſt Article of the Sup 
geſtion, the Plaintiff had alledged all Cuſtony 
ro be triable in the King's Temporal Coum Wer 
and in the ſecond and third Article, the en 
had mentioned Cuſtom ; but then in thy 
fourth Article, which is the principal on, 
they had only ſuggeſted, that the Inhaj 
tants had a Right to chuſe Church- Warden ori. 
ſole, without, or excluſive of the Outlen 
But the Court ſaid, that the Occupiers hat 
Lands have all, of Common Right, equalyWcrit 
a Voice in ſuch Elections; and thereforeths 
Inhabitants, ſole, could not have ſuch 
Right, but by Cuſtom, accordingly the Welli 
hibition went. The Rule is, that in ccc 
Caſes where, upon the Face of the Proceed 
ings, it appears the Ecclefiaſtical Courts ha os 
no Right, or that they have not uſed tbel 


[ 
Right, according to the Rule of the Con lead 


mon Law, a Prohibition goes, after SW) t. 
tence, and in no other Caſe. The ſame LayWihic 
is of Prohibition to the Admiralty Covoth! 
Vide Hob. 79. 1 Pen. 115. Anu. 20. b. Sul 
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y whom to be choſen, their Duty, Ge. 


an. 89, 90. 


a. | 2 
ants 3. Their Accounts. 
Co 1 Paſ. I Geo. 2. B. R. Wainright and 


on. urch v. Bradſhaw. 5 

erg On a Rule to ſhew Cauſe why a Prohibi- 
jon ſhould not go to the Eccleſiaſtical Court 
Pro BF Litchfield, Mr. Abney ſaid; this Suit was 
| aſtituted below, in Order to compel the De- 


, n their Accounts before the Pariſhioners. 
ro this the Defendants pleaded their being a 


on arih Meeting, and that they there deli- 


ü ered in their Accounts of Receipts, Ex- 


one, nd that the ſaid Accounts were examined 
ab, od allowed by the Parſon, and a great Ma- 
den orit7 of the Inhabitants and Pariſhioner 
en here then preſent, according to Law, an 
bat ſuch Inhabitants and Pariſhioners ſub- 
cribed their Names thereunto. ps alſo 
aid, that by the 89 Canon Anno 1603, the 
celeſiaſtical Court has Juriſdiction of com- 
fling Church-Wardens to bring in their 
counts before the Parſon and Pariſhioners, 
ceWnd no other Perſon has a Power of allowing 
au doſe Accounts, but themſelves ; however, in 


leaded, that their Accounts were allowed 
the Inhabitants at large, as well as the Pa- 
ſhioners, and the Inhabitants at large have 
thing to do in this Matter. Mr. Stranze and 

r. Deniſon (now Mr. Juſtice) argued, on the 
ther Side, and ſaid, it was certain, that the 
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-ndants, who are Church-Wardens, to bring 


ences and Disburſements, according to the 
Incient Uſage and Cuſtom of the Pariſh, 


epreſent Caſe, the Church-Wardens have 


o 


1 


Eccleſiaſtical Court could do no more thy 
compel the Church- wardens to bring in ther 
Accounts before the Veſtry, and ſo ch 
Point was determined, on ſolemn Argumen, 
in the Caſe of Hutchins, Church- warden d 
Hammerſmith, againſt Robinſon. and Carey 
Mich. the 1ſt of his preſent Majeſty, and jy 
that of Hortrey and Kendrick, Eaſter Tem 
laſt, both which Caſes were in the Court o 
Exchequer ; and therefore the ſingle Qu. 
ſtion muſt neceſſarily depend upon he 
fendant's Plea: And as to that, it might 
well be underſtood, that no other Inhatj 
tants were meant, but thoſe who were P. 
riſnioners; and the Court declared their (. 
pinions to be ſo; and ſo made the Rule a 
ſolute. | 

Mich. 8 Geo. 2. B. R. Hopkins & al v 
Kerr & a“. * 
2. On Appeal to the Court of Arches, in 
a Suit againſt the Church-wardens of St. B+ 
tolph without Aldgate, to compel them to 2. 
count ; the Defendants pleaded, that thei 
Accounts were already ſettled and adjuſtel 
by the Parſon and Pariſhioners at a Veſt; 
which Plea the Eccleſiaſtical Judge thought 
fit to reject, and proceeded to examine the 
Items; whereupon Mr. Abney moved fora 
Prohibition; and contended that the Veſtij 
had a Power to adjuſt the Accounts by the 
8gth Canon, anno 1603, My Lord Chi 
Juſtice ſaid, that it was certain, that the Ec 
cleſiaſtical Judge might examine into ts 
Truth of the Fact, whether ſuch Account 
were ſettled by the Veſtry, or not; but 
they could not inquire into the Items of that 
Account, accordingly (Probyn Juſtice a 


ſent 
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ent) Rule was to ſhew Cauſe. And Ae, 


v applying for Liberty to inſpect the Publick 
tel Books of the Pariſh, ſaid, theſe Motions are 
ommon in Informations, in the Nature of 


9.0 Warrainto, as foon as a Rule is made 
o ew Cauſe ; but my Lord Chief Juſtice 
aid, that this Caſe differed from that; be- 
zuſe here the Prohibition can only iſſue 


em 6 
don the Face of the Proceedings; where- 
ve bre the Motion was denied. Mr. Marſb 


oming ,now to ſhew Cauſe why the Pro- 
ſbition ſhould not go, he owned, it was 
et forth in the Plea, that it was uſual in 
his Pariſh for the Pariſhioners to. nominate 
he Miniſter, one of the Church-wardens, 
nd twelve of themſelves, to examine into 
he Accounts of the old Church- wardens, 
ind when they have ſo examined them, 
hen to lodge them in the Hands of ſuch 
hurch-warden, for one and forty Days, to 
e reſtored and in the mean Time inſpected 
y any of the Pariſhioners; and after the 
port of this ſelect Number, is to be con- 
Irmed at a Veſtry; but this Uſage had 
een no longer than the Year 1733, and 
hen an Order of Veſtry was made for this 


ler was, by no Means, binding, or to be 


Accounts, according to the Canon; but the 
reſent Caſe, he ſaid, was much worſe; 
oreven this Order had been by no Means 
omplied with; the Defendants only ſetting 


er ligned their Accounts, and not that this 
pgning was confirmed by that Veſtry. Mr. 
ncy, on the other Side, argued, that there 

| was 


Purpoſe ; but he ſubmitted it, that this Or- 


aled an Adjuſtment of Church-wardens 


oth, by their Plea, that this ſelect Num- 
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paſſed before the Veſtry, they could not be 
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was no Pretence for the Eccleſiaſtical Com 
to examine into the tems of the Accoun, 
accordingly the Rule was made abſolut 
that a Prohibition ſhould go, as to the Tem 
and be, as to the Reſt, diſcharged. 
6. Lin. 9 Geo. 2. CB. Griffin and Na. 
This was upon a Libel againſt Church 
wardens to account; they pleaded, that thi 
Accounts were paſſed before a Veſtry, no. 
withſtanding which the Court below fer. 
tenced they ſhould pay Part of the Money, 
whereupon Serjeant Mynn moved for a Pro 
hibition, and inſiſted, it had often been de 
termined, that after ſuch Accounts were 


re-examined in the Eccleſiaſtical Court ; and 
accordingly the Rule was to ſhew Call. 
Serjeant Chappel, on ſhewing Cauſe, ſaid, ns 
Cuſtom having been pleaded, he conceived, 
the Eccleſiaſtical Court had a Right to pro 
ceed, which Serjeant Mynn denied, ſaying, 
it had been often determined expreſly to tht 
contrary, and cited the Cafe of St. Bool. 
Pariſh lately in the King's Bench, and be 
alſo cited the Caſe of Wainwright and 
Bradſhawe, and alſo Bullock and Dunba, 
but laſt Term; and accordingly the Rut 
was made abſolute. 


4. Who to preſent. 


1. The Church-wardens of R7dgewe! in 
in Eſſex preſented to the Arch-deacon, that 
one Pannel was a Railer, and Sower of Dil 
cord amongſt Neighbours, the Archdeacot 
thought fit to injoin him Purgation, and the 
Court awarded a Prohibition ; for 3 


Jura Ectleſtaſtica. 


8 ept in the Church, or the like, Hob. 246, 
8 | 10 If any offend their Brethren, either 


enneſs, or by Swearing, Ribaldry, Uſury, 


fe, the Church-wardens, or Queſtmen and 
ideſmen, in their next Preſentments, ſhall 
reſent all and every the Offenders, to the 


5 atent they may be puniſhed : And ſuck 
ro: otorious Offenders are not to be admitted 
o che Holy Communion, till reformed. Can. 


og. Sure, if there be any ſuch, as is more 
ban. to be feared, amongſt the very Clergy 
vain the ordinary Duties of Chriſtianity, 
einous Perjury, by breaking their ſolemn Vows 


ations, and not only fo, but as a ftrifter Regard 


ov Sobriety and Religion ought to be paid 
be em, as Paterus to the Laity; therefore 
ind l mut needs offend abundantly more by their 
, as thereby perſuading the People, round 


bem, that they themſelves do not believe in 


urch-wardens, &c. fail in the Duties re- 
ured of them by this Canon, I conceive, that 
hy the 113 Canon, as well as ex officiis ſuis, 


ates are in Conſcience bound to preſent ſuch ; 
ms therefore to the Canons aforeſaid, and their 


cou Conſciences, I refer them : With this fur- 
beser Obſervation, that I muſt hold it to be the 
ale of all the Clergy, in general, to be moſt 


Parti- 


clongs to the Leet, and not to them, ex- 


y Adultery, Whoredom, Inceſt, or Drun- 


r any other Uncleanneſs, or Wickedneſs of 


benſelves, they ought with much bigher Rea- 
on to be preſented as they act therein, not only 


ut alſo, as they are therein guilty of the moſt 


nd Engagements, made at their ſeveral Ordi- _ 


bat Religion they preach to others; and if the 


wt ouly Minifters of Pariſhes, but even Cu- 
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made in every Church of his Dioceſe, and 
who preſume to preach without Licence, 


to their Church from any other Place, be 


acquainted the Biſhop of the Dioceſe there- 


Diſſenting and Contradicting there may grov 
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particularly cautious, in their Lives and Cu. 
verſation, and that they ought particularly y 
admoniſh the Church-wardens, &c. with all th 
Perſuaſions they are Maſters of, to a ftrift Oi. 
ſervance of their Duties, as they would avvii 
Perjury, and diſcharge their Conſciences 5 
their Neighbours. : 


5. Their Duty. 


1. As to Strangers Preaching in their Churche, 


1. That the Biſhop may underſtand (if 
Occaſion ſo require) what Sermons are 


the Church-wardens and Sideſmen ſhall ſee, 
that the Names of all Preachers which come 


noted in a Book, which they ſhall have ready 
for that Purpoſe ; wherein every Preacher 
ſhall ſubſcribe his Name, the Day when he 
preached, and the Name of the Biſhop, by 
whom he had Licence to preach. Can 52. 

2. If any Preacher ſhall in the Pulpit 
particularly, or namely of Purpoſe, impugn 
or confute any Doctrine delivered by any 
other Preacher in the ſame Church, or in 
any Church near adjoining, before he hath 


with, and received Order from him what to 
do in ſuch Caſe, becauſe upon ſuch publick 


much Offence and Diſquietneſs unto- the 
People ; the Church-wardens, or Party 
grieved ſhall forthwith ſignify the ſame to 
the ſaid Biſhop, and not ſuffer the ſaid 

: Preacher 


Jura Ccclefiaſtica. 
peacher any more to occupy. that Place 
ubich w hath once abuſed, except he faith- 


Contention in the Church, until the Biſhop 
hath taken further Order therein; who ſhall 
vith all convenient Speed ſo proceed there- 
in, that publick Satisfaction may be made 
in the Congregation, where tbe Offence was 
given. Provided, that if either of the Par- 
ties offending do appeal he ſhall not be ſuf- 
ſered to preach, pendente lite. Can. 53. 


J. 


— 
— 


6. Their Attendance on the Eccleſiaſticat 
Ons. | | ; 


By Canon, no Eccleſiaſtical Judge ought 
to cite any Church-warden to the Court, but 
ſo as he may return home again to his own 
Houſe the ſame Day. 12 Co. 112, 


A CD 


w '” Gre 


9. Sthool- Maſters. 


1. Whether need the Ordinary's Licence. 


9 2 oa Wer WW ED wo 


1. If a Man hath a Calling, as a School- 
Maſter, Oc. which any Layman may fol- 
low, by the Common Law, no Canon can 


him; for the Common Law or the Cuſtom 
of the Realm cannot be abrogrted, but by 
Att of Parliament ; and therefore no Canon, 
which is rf mean Authority in Compariſon of 
the former, can poſſibly do it, not though the 
ſame be an Ad of what ſome have weakly cal- 
ed an Af of Eccleſiaſtical Legiſlature, and 


"ence, and after affirmed by his Royal Autho- 
1 1 


fully promiſe to forbear all ſuch Matter of 


reſtrain him of the Liberty the Law gave 


that though ordained by the King's Royal Li- 


? 


Jura Ecclefiafticg, 
rity. 12 Ce ja. See alſo 2 Inf. 90 by 
643, 6% Rol. Abr. 454 Mo. 962. | 
Parſou himſelf exerciſing the Inployment of 
Sehoot- Maſter, Head of a Collegs, Minifier 

au Inpropriation,, Donative, or Free-Chapel, y 
ether Exemption, is clearly diſcharged of d 
Canonical Obedience, as no Party to the Po 
fog of thoſe partial Laws. 

2. Paſch. & Hill. 10 @ 11 N. 3. Berſbun 
and Barnerdifion. 

The ebief Queſtion was, whether 
School-Maſter might be proſecuted in the 
Eccleſiaſtical Court for not bringing bi 
Scholars: to Church, contrary to the 990 
Canon, anno 1603. And it was the Opinia 
of Trely Chief Juſtice, and Pawel Jult, ant 
the Court, Fhat the School-Maſter, being x 

Note; This Layman, was not bound by the Canon 

Doctrine will 1 Peer Mill. fo. 32. Margin. See Salk. 611 

appear eſta- Matheus and Burdet's Caſe. 

bliſhed, paſt 

Contradiction, under the Diviſions of Pariſb Clerks, Saxtant, 

tions, or Impropriations, Donatives, Heads of Colleges and Heoſpital:, and 

under this Diviſion, and in ſeveral other Parts of this Work; for be 

muſt not only be a Clergyman, to be bound, but it muſt alſo be nz 

Matter merely Spiritual, and of Spiritual Cognizance,, &c. 
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3. Cox was libelled againſt in the Spiritual 
Court at Exeter, for teaching School ſa 
Licence from. the Ordinary, and the 1g 
December 1699, an Order was on Motion, 
that Cauſe ſhould be ſhewn the firſt Day d 
next Term why a Prohibition ſhould not 
go, and in the mean Time, that all Thing 

| ſhould ſtay, which Order had been from 
Time to Time inlarged to this Day, Term 
S. Mich. 1100. when the Attorney General and 
Dr. M aller moved to diſcharge the ſaid — net, 
4 | def, 


ts: Pre * . 
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ie Counſel of Lateran, which Canon (as 
rell as that for making Tithes Parochial) 
as been received by Cuſtom into this King- 
om, and ſo, made Part of our Eccleſiaſtical 


Town, which had been uſurped by the 
Pope; thereupon. the Queen immediately 
t forth Eccleſiaſtical Inſunctions, the 40th 
phereof is, that no Man ſhall take upon 


owned by the Ordinary; the making of 
phich Injunctions by the Eccleſiaſtical 
power of the Crown ſhews them to be of 
1 Eccleſiaſtical Nature, and conſequently 
opnizable in the Eccleſiaſtical Court. It 


ent, but their being referred to and men- 
joned 5 El. c. 1. was an Argument, that the 
Legiſlature did approve of them. That in 
e 12th Year, of that Queen the ſaid In- 
junction, and (inter al) this againſt Teaching 
rithout Licence by the Ordinary, were by 
he Convocation, then fitting, turned into 
anons ; that afterwards 23 Eliz. cap. 1. 


 Oo»sn  - = 


| 


Ince which, two others had followed, 6 Ja. 
48 14 C4.2. c. 4. but none of them tend- 
| to deſtroy the Eccleſiaſtical Juriſdiction, 
nly by making the Offence puniſhable in 
both Courts, gave a Remedy where there 
nas none before. 1 Fac. the Convocation 
met, and reduced all the Canons into one. 

, Body, 


Fu 


tr, aledging, that before the Reformation, 
his was aſſured]y of Eccleſiaſtical Juriſdic- , 
;0n; and in Proof cited the 11th Canon of 


5 
. — 
FF . IS . IS ——ů— — 


zus. The Statute 1 Eliz. c. 1. having re- 
bored the Spiritual Juriſdiction to the 


imſelf to teach School, but ſuch. as is al- 


nuſt be admitted, that theſe Injunctions 
xere not confirmed by any Act of Parlia- 


ras the 1ſt Statute which prohibited it, 


. —— 
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Body, and then particularly made this (4 
non, that none ſhould teach School withoy 
Licence from the Ordinary; and though j 
might be difficult to prove, that theſe ( 
nons were directly confirmed by Act of Py. 
liament, yet there was a Sort of Confirm 

tion of them 4 Fac. 1. c. 7. for the Foundi 
and Incorporating a Free Grammar-Schog 
at North-Leeche in Com Glouceſter, whereby 
the Provoſt and Scholars in Queen's in Ox 
ford were to nominate the School-Maſte 
and Uſher of the ſaid School, and to malt 
ſach Ordinances for the Government there 
of, as they ſhould ſee meet, ſo as the ſane 
were not repugnant to the King's Prerogy 
tive, to the Laws and Statutes of the 
Realm; or to any Eccleſiaſtical Canons, o 
Conſtitutions of the Church of Fnglunl 
But, 'on the other Side, it was anſwered 
that there could not be one Canon or Pr. 
cedent, before the Reformation, cited to 
prove the keeping School of Eccleſiaſtical 
Cognizance ; for that ſuppoſing the Counci 
of Lateran to have been in every Part 
thereof received in England, yet the Canon 
cited did not prove the Point for which it 
was produced ; that Canon only appointing 
School-Maſters in every Cathedral Church, 
and ſuch School-Maſter to be licenſed by the 
Biſhop; which was but reaſonable, (viz) 
that he who taught in the Biſhop's Church 
ſhould be approved of by the Biſhop. That 
teaching School was not in the Nature 
thereof Spiritual, and it would be hard to 
_ affirm that it was of Eccleſiaſtical Juriſdic- 
tion or cognizable there by the old Eccle- 
ſiaſtical Laws of the Kingdom, received by 
| = | common 
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e ſingle Precedent of any ſuch Law or 
ſage, before the Reformation, was to be 


A ce, they did not bind a Lay-man, as Cox 
8 2 ſuggeſted to be; becauſe that the Laity 
— e not repreſented in Convocation, and it 

0 a a fundamental Maxim of our Govern- 


ent, that what bound all muſt be aſſented 


05 by all; neither could a Reference to the 
te ons, in a private Act of Parliament, 


d any greater Weight to them than they 
d before. That this was a Caſe which de- 
red great Conſideration, having before 


"WE: in the other Courts of Weſiminſter- 
| where ſeveral Prohibitions had been 
„ned on this very ſame Point, in Order 
1 t it might receive a judicial Determina- 
1 „ but the other Side would never ven- 


e to go on, as in the Caſe Bet ſham and 
emardifion in C. B. and in B. R. Old- 
us Caſe, Mich. 9 W. 3. Chadwick's Caſe, 
d V. z. Scorrie's Caſe, Trin. 11 V. z. 
12 V. 3. one Daviſon's Caſe, Salk. 10g. 
bo being brought to the Bar, on Ha- 
is Corp, it appeared, that he was com- 
ted on an Excom. Cap. being excommu- 
cated for teaching School, without Li- 
nce, and the Court holding it to be a 
bubtful Point bail'd him during their Conſi- 


her Courts of Veſtminſter- Hall ſhewed it 
be a Matter not fit to be determined on 
Motion, but in a judicial Way ; but ſup- 


time; * being now made a Temporal 
de, by ſeveral Acts of Parliament, it was 
eredy drawn from the Spiritual to the 
Vor. II. 8 Y Teme 


and; and that as to the Canons made 


ation thereof; which Practice of the 


lng it to have been originally a Spiritual 
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can poſſibly bind any, who- have not . 
"SHES 4 5 KL | | i 


ty, without an Act of Parliament; but 1 


School, and Court Chriſtian could not han 


but an uſurped Furiſdiftion, and an Inroat 


wiſe bad the Conſont of "the Laity, to gt 


Dura Eccleſtaſtica, 

Temporal Juriſdiction. Lord Keeper Wright 
Both Courts may have a concurrent Jul 
dition, and a Crime may be puniſhat 
both in the one and the other. The C 
nons of a Convocation do not bind the Li. 


ways was, and ſtil] am, of Opinion, tha 
keeping of a School, by the old Laws 
England, is of Ecclefiaſtical Cognizance; an 
therefore let the Order for a Prohibitin 
be diſcharged ; whereupon it was moved þ 
Williams, that this Libel was for Teaching 
School generally, without ſhewing wht 


Juriſdiction of Writing-Schools, Reading 
Schools, Dancing-Schools, Oc. To whit 
Lord Keeper aſſented, and granted a Pr 
hibition as to the Teaching of all School 
excepting Grammar - Schools; which he 
thought to be of Eccleſtaſtical Cogniz: 
1 Peer Hill. 29, 30, 32, 33. See Baldhan 
and Barnardiſton's Caſe before, and Rul 
worth's Caſe following; & qu. for ti 
as well as many other Cafes, too many to jd 
ticularixe here, the Opinion of Lord Kee) 
Wright ſeems to be over-ruled, or rather nt 
to have been Law; nnleſs in the Days of 
pery there might be ſuch a Furiſdiction ex 
ciſed here; and if ſo, it was not a lauf 


ment ou the Superior Temporal Laws, 4 
Courts, by à pretended Church Authority, 
Ways binding «pon the Laity ; the Canons | 
ins Nullities as to them, as they never bu 
been cortfirmed by Ad of Parliament, or 0 


them a binding Force upbn them; for uo Ln 


Jura Eccleſiaſtita. 
"ch Law; the Rule being, that a Law to 
ind all, muſt be conſented to by ali. 
4 Mich. 7 Geo. 2. B. R. The King and 
The Biſhop of Litchfield and Coventry. 
Mr. Parker now Judge obtained a Rule 
for ſuperſeding a Writ of Mandamns, di- 
rected to the Ordinary, commanding hjm to 
grant a Licenſe to Ryuſhworth, then lately 
appointed Uſher of the free Grammar School 
pf Coventry, founded by John Hale in H. 8. 
Time, for the teaching in the ſaid School. 
He ſaid that by 97 Canon Anno 1603. the 
iſhop of the Dioceſe is truſted with theſe 
Licenſes, and in this Caſe, he ſaid, he acted 
udicially and not Miniſterially; and there- 
fore he conceived the preſent Mandamus was 
pot proper; for in Caſe the Biſhop refuſe a 
Licenſe, without Reaſon, the Party may 
pppeal, and of this Opinion the Court was, 
In the Caſe Turton and Reynolds, Mich. 10 
V 3, and in Policies Cale afterwards, he 
aid, My Lord Macclesfield and Eyre and 
mis Juſtices inclined to be of Opinion a 
Hmdamus would not lie. He ſaid the Bu- 
Ineſs of a Shool-Maſter is not an Office, but 
| e e ; but the preſent Caſe is not 
en ſo ſtrong as that; for Ryſhworth is only 
pointed Uſher; he alſo obſerved, that 
tte preſent School is but a private one, and 
ot a Royal Foundation. Then came Ser- 
ant Birch and another Counſel, and moved 
diſcharge this Rule, and ſaid they took it, 
at it was never yet ſettled, That an Uſher 
bound to take a Licenſe ; and therefore 
Was proper that the Ordinary ſhould make 
| Return to this Mandamus, that that Point 
Wight be fully ſettled: And if a Licenſe was 
| TY neceſſary 


U 
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neceſſary they conceived a Mandamy; t 
proper Remedy to obtain it, and to t 
Purpoſe cited 1 Sid. 94, 107, 169. 4 If 

og. 3 Keb. 855. Ven. 155, 18), 143, 1g, 
j 5, and the Serjeant ſaid, that a Mai 

us had been before moved for againſt th 
very Biſhop, requiring him to prant al; 
cenſe to one to teach the School of Bry 
field in Com. Derby; indeed it was not grant! 
becauſe the Affidavit, whereon the Moti 
was made, was not ſufficient, but ſaid he 
took the Opinion of the Court to be, tha 
Mandamus would lie. My Lord Ch. ju 
did not think it a clear Point, that a Licenl 
was neceſſary in the preſent Caſe; ad 


therefore ſaid, that it was proper that ak 
turn ſhould be made in Order that thi 


Point might be ſettled, but if it was neu 
ſary he did not ſee that a Mandamus wasth 


proper Remedy. His Lordſhip agreed, thy 


the Buſineſs of a School-Maſter was only 1 
Employment; but yet it is a Temporal I 


ployment; and therefore this Court mig 


interfere. In the Caſe Coleful and Newcon 
Mich. 4 of the Queen, the Opinion « 
Mr. Juſtice Powe! was, that the Court mig 
grant a Mandamus in Caſe of a Licenſe i 
a Preacher by the Stat. 13 and 14 Ga 
4. and in the Caſe of Vincent, Lecturer 
St. Dunſtan's Neetſtreet; this Court acta 
did grant a Mandamus, for a Licenſe tt 
Preach at that Lectureſhip, though: 
for particular Reaſon, the Rule was 
charged; he ſaid, no Inſtances had been pt 
duced that ever an Appeal Jay in then 


Caſes: And if a Mandamus would lie, 


the Caſe of a School-Maſter he honk 
| | wou 
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ould, in the Caſe of an Uſher equally. 


ze Juſt. ſaid, he remembred Policie's Caſe 
ted by Mr. Parker: Prat Juſt. was ſtrongly 


the other Opinion, on the firſt Argument, 


nd on the ſecond, the other Judges came 
yer to his Opinion, and accordingly the 
ule was diſcharged for ſuperſeding the Man- 


ms: And this Matter coming on again 


,{.1 Geo. 2. upon the Return Serjeant Birch 


ayed, that a Peremptory Mandamus might 
granted: The Return, he ſaid, ſer forth, 


at there was a Repreſentation drawn up 

ſeveral Inhabitants of the Town of Co- 

79, ſetting forth great Immoralities to be 
 Ryſbworth, and that there were Affidavits 
arging him with great Misbehaviour, and 
Certificate to the ſame Effect. The Re- 
rn further ſet forth certain Articles, in bæc 


ba, exhibited againſt him in the Biſhop's 


ourt for ſeveral Spiritual Offences: That a 
eat was entered in Purſuance of them: 
hat Raſbworth appeared to theſe Articles, 


his Proctor, and that they were now de- 


ding againſt him. Twas further alledged, 
tat by one of the Canons in 1603, which 
s confirmed by the King's Letters Patents 


6 Sep. 20 Fac. 1. it was neceſſary for every 


hool-Maſter to take a Licenſe from the 


ſhop, and that the old Canons made be- 


re that Time, required the ſame: That 


North was a Clergyman ; and that for 


de Reaſons above, the Ordinary ſuſpended 
ranting him this Licenſe; this Return, the 


jeant ſubmitted, was inſufficient ; he ſaid, 


k. 432 the Law required the moſt ex- 
4 certainty in theſe Returns, but in the 
lent Return it is not ſet forth, with any 


> Cer- 


1 
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Certainty, what the Purport of the Affidart 
was; neither that it was ſworn before: 
competent Authority; and if this was inthe 
Caſe of an Indictment of Perjury, the {e. 
ting forth of an Affidavit, in this Manner 


would not be ſufficient, as is Lat. 39, 11 in 
and the ſame Objeclion may be made to el 
Certificate; and as to the Articles apainſ nd 
Rnuſixyorth, he ſaid, that would be no Obe. 
jection in his Way; for that a Charge a et 
be of no Force againſt any one till he is con A 
victed upon ir; he obſerved further, that i R"" 
was not ſet forth in this Return, that the F-"< 

| Biſhop ever gave Raſhworth Notice top. 1 
pear and anſwer theſe Charges: And in the he 
Caſe of Dr. Bently, who was degraded by uſp 
the Univerſity of Cambridge, he took the ct (ty 
Opinion of the Court to be, that in a Si?! 
penſion, as well as a Degradation, it wa ot 
neceſſury that the Party ſhould have an 08" 
portunity to be heard. The objections tel” 
ſubmitted, might well be made to ſhev, uu 
the Cauſe returned by the Biſhop was nd lot 

_ ſufficient; and were it not that Ruf Ham 
hath applied for a Mandamus, and ſo had, i aid, 
ſome Meaſure, admitted, that a Licenſe v ppl 
neceſſary, he could produce many Autht Ind 
rities in the Law, to ſhew that no Licenl Jill 
at all was neceſſary, and for this Purpoſe fl 
named 1 Vert. 41. and he ſaid, there v 1; 4 
divers others to the ſame Purpoſe. Mr.) he ( 
Ter argued, on the other Side, and ſubm id 
red, it was very certain that in theſe Cale ney 
Licenſes are neceſſary. Stat. 1 Far. 1:4 1 
& 13 & 14 Car. 2. 4, 8. take Notice d 04} 
them to be ſo. In the old Canons, mat id | 


by the Popes, this is required. 1 Ml! 
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te Caſe in 1 Ven. 41, is reported contrary 
ind the Authority of the 2 Lev. 222 is full 


Tudicial Act, and may well be compared to a 
ihop's refuſing to admit a Perſon to a Li- 
ing who is preſented, and in ſuch Caſe it is 
eld in 5 Co. 57. that no Mandamns will lie, 


geaſon, in the preſent Caſe, that it ſhould 
jot; and in Support of this Opinion cited 
Keb. 5 Sid. 40. Sty. 457, but ſuppoſing it 
ould be ſaid, that the Return, was a full 
xcuſe for the Ordinary's Non-compliance 
zith the Writ: The Return has ſer forth 
he Reaſons, why the Ordinary at preſent 
uſpends granting this Licenſe: Articles are 


lotice of them; and till he has e, ce 
imſelf of the Charge, it is highly reaſonable 


bew that ſuch general Returns have been 
lowed, he cited 5 Co. 158. and Show. Par- 
lament Caſes 88, My Lord Ch. Juſt. it's 
id, that the Return ſer forth the Party 


nd his Lordſhip ſaid, he at prefent thought 
t muſt be admitted, that a Licenfe was ne- 


t; and it muſt be admitted that they bind 
he Clergy ; but his Lordſhip alſo ſaid, he 
iid think they did not bind the Laity ; as 
ney neyer were confirmed by Parliament 
$ Lordſhip ſaid alſo, it has not been made 
o appear*that thoſe ancient Canons, which 
id been mentioned, were ever allowed of 
by the Courts of Common Law; therefore 


| Point. The granting ſuch Licenſe is a 


nd he conceived, that there was the ſame 


Qually exhibited againſt the Party, he ap- 
ears to them, by which he himſelf takes 


plying for the Licenſe to be a Clergyman, 


ſſary ; becauſe the Canons in 1603 require 


TS 3 


e Licenſe ſhould be ſuſpended; and to 


N 
8 


— 5 
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be could not ſee, that by any Canon, f 
could be made appear, that a Layman cou 
be obliged to take ſuch Licenſe; and ſaid 
that with Regard to the General Queſtion of io 
taking theſe Licenſes, he thought it ver nt 

material to be eſtabliſhed, that the Li 
were not bound to take them by the Cano 
Law; for if they were, a Mandamus couli 
never lie, requiring them to be made to any 
one particular Perſon ; but an Appeal vod ion!) 
be the proper Remedy. If, on the othe 
Hand, this Obligation ariſeth from the Sta, ic 
Law; though the Ordinary may be, in ſone Wiſin 
Meaſure, {proſed to act Judicially, ye 
a particular Mandamus may be granted; the on 
principal Queſtion therefore in the principal Mas 
Caſe reſorts to this, whether the Ordinary beit 
has not ſet forth a ſufficient Excuſe, for re- Mat 
fuſing to grant this Licenſe, at preſent, and Wiſſthe 
as to that, his Lordſhip thought, he clearly Ms)” 
had; upon Account of the Articles con the 
taining a Criminal Charge being exhibited WW: 
againſt the Party, he having appeared ui 
them; and that Matter not being yet dete. ). 
mined. The reſt of the Judges concurring, Me 
a Peremptory Mandamus was refuſed ; yet the C 
Matter ſtood over till Mich. the 9. of his pt. tet 
ſent Majeſty, when the ſame coming on again, por 
Mr. Wynne now Serjeant, argued for Ruß- {ai 
wort b, and ſaid, he ſhould not contend, buttha bei 
School-Maſters are obliged to take Licenſa I dif 
from Bithops, in ſome particular Caſes; bu be 
he apprehended, that this Authority of tdi 
granting Licenſes, was only ſb modo, and BW C* 
that it was only of Miniſterial and not Ju Wl "" 
dicial Authority; and if this was ſo, then bo 
he apprehended, that Biſhops have no Rig BW” 

| | | 90 


* 


w > > I” 7 > 3 T® 


* _ » co» 


ww ww 


Jura Eccleſialticg. 

© examine the Qualifications of thoſe to 
hom they granted them, and to the Pur- 
wſe cited ——— 200 or 203. 11 H. 4. 47. 
bo H. 6. 13. Sty.457- Mr. Abney now Judge 
n the other Side, ſaid, that if Ruſbworth had 
deen a Layman, he ſhould not have con- 
ied, that even a Licenſe was neceſſary, 
\ut as it's ſet forth in the Return, that he 
a Clergyman, he conceived, that not 
nly a Licenſe was neceſſary, but that 
e Biſhop had a Right to examine his Qua- 
ifications before he granted it. And this Di- 
ſtinction between the Laity and Clergy he 
apprehended was fully warranted; The Ca- 
on which requires this Licenſe, he ſaid, 
was one of them in 1603; but thoſe Canons 
being only confirmed by the King's Letters 
Patent, he conceived it to be certain, that 
they bound the Clergy only ; bur the Cler- 
oy, he apprehended, were bound by all of 
them, whether they related to Eccleſiaſtical 
Matters, or not; and for Authority, he cited 
1 Keb. 5. 2 Keb. 538. 2 Lev. 222 & Salk. 
32. My Lord Ch. Juſt. ſaid, that he 
thought, that the ſingle Queſtion for the 
Court to conſider was, whether the Matter 
returned was a ſufficient, temporary, Excuſe 
for not granting the Licenſe at preſent ; he 
ſaid, he did not think, that R«uſbworth's 
being a Clergyman made the Caſe any ways 
different from what it would have been if 
he had been a Layman; for he could not 
think that the Canons in 1603, made in 
Convocation, and confirmed by the Crown, 
without being confirmed by Parliament, 
bound even the Clergy in any Matter, but 

in re Eccle ſiaſtica; if this were — 
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his Lordſhip obſerved, there would be th, 
Conſequence, that if a Clergyman wa, 
Head of a College, he might be bound iz 
Matters relating to him in that Capaciy, 
and ſo in any other Temporal-Right; he 
ſaid likewiſe, that he did not think it nu. 
terial, in the preſent Caſe, to conſider, whe. 
ther Biſhops have any Juriſdiction to gra 
Licenſes of this Sort in general; for, in thy 


_ preſent Caſe, the Mandamis ſuppoſes tha 


he has this Power; the Mandamus ſuggeſting 


that Ruſhworth was duly appointed and cho. 


ſen Uſher of the Free Grammar Schoc, 


founded by Thomas Hale in the Reign «f 


H. 8. and that, before his Admiſſion, he 
ought to be licenſed by the Biſhop; bu 


whether that Licenſe was neceſſary by the 


particular Foundation of the School, or by 
the general Rule of Law, was not materia 
to enter into; but thus much, he ſaid, he 


did think, that however miniſterial the 


Biſhop might be, in granting a Licenſe df 
this Sort; yet he had a Right, in ſome 
Meaſure, of examining into the Qualifics- 
tions of the Perſon, to whom he granted 
this Licenſe. And, in the preſent Caſe, 
his Lordſhip further ſaid, he thought that 
the Biſhop had ſer forth a - ſufficient Excuſe 


for not obeying the Writ, in the Manner at 


he had returned; for the Return ſet forth, 
we ſurther certify that we never ntterly 1. 


fuſed, but only ſuſpended granting our Licenſt, 


till we ſbould receive Satisfaftion touching tit 
Morals and Sufficiency of the Party: And then 
the Return ſet forth ſome Charges of Im- 
morality in Ruyſbwort h, others of his Def. 
ciency and Quarreling in the Church and 

pl | | Church. 
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3 F 


es in Drinking, and his being guilty, or 
aſpected to be guilty of a lew'd Behaviour. 
\nd, on the Courr's refuſing a .-peremptory 


in 


aid, they were well warranted by the Caſe 
f Lupton and Wallts, which was cited on the 
former Argument. Page, Juſtice ſaid, that 
he was always of Opinion, that no Canons 
bound the Clergy, unleſs confirmed by Par- 
lament, but in Eccleſiaſtical Matters; but 
aid, there was no Occaſion to inquire into 
that Matter at preſent; that he intirely 
agreed with my Lord Ch. Juſtice. Lee Ju- 
ice (aid, that in Falk. 572. the Foundation 
of a Mandamus going is reſolved to be, the 


* F F F Ta 


Ut 


ecution of Law ; but it never was yet de- 
termined, that a Maudamus of this Sort lies 
at all: In the Caſe of Turton and Reynolds, 
my Lord Holt, ſaid, that it does not lie toa 
Lecturer; but, in another Caſe, there was 
the Opinion of a ſingle Judge, that it would 
ie. Where Mandamus s have been applied 
for, requiring Juſtices of Peace to grant a 
Licenſe, he ſaid, the Act of granting the 
Licenſe has been looked upon, as diſcre- 


fuſed ; but where ſuch Licenſe has been 


revoke it; and ſo that Point has been deter- 
mined, In the preſent Caſe, he thought it 
could not be ſaid, that the Biſhop was bound 
to grant the Licenſe, at all Events, and this 


fully appeared by the Act of Uniformity, 


13& 14 Ch. 2. The only Point remaining 


then 


hurch-Yard with his Pariſhioners, his Ex- 


ſardamus ; for this Reaſon, his Lordſhip 


requiring the Party to do ſome Act in Ex- 


tionary, and for that Reaſon has been re- 


33r 


once granted, the Juſtice cannot, ad Libitum, 
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then to be confidered was, whether there 


"Tis true, the was not a ſufficient Excuſe returned for not 


Canon ſays, granting the Licenſe at preſent ; and aid, 
_ * he was clear of Opinion, that the Excuſe 


lick Schools, returned was ſufficient, and accordingly the 
or private Rule pronounced by the Court was, that 


Houſe, but the Return ſhould be allowed. 
ſuch as ſhall IT 2 45 | | | 
be allowed by the Biſhop of the Dioceſe, or Ordinary of the Place, u- 
der his Hand and Seal, being found meet, as well for his Learning and 
Dexterity in Teaching, as for ſober and honeſt Converſation, and al 
for right Underſtanding of God's true Religion; and alſo except he ſhall 
firſt ſubſcribe to the firſt and third Articles ſimply, and to the two firi 
Clauſes of the ſecond Article. Can. 77. And Curates, deſirous to teach, 


are to be licenſed before others, under the Terms in Can. 78. All Schod: 5 

Maſters ſhall teach in Engliſb, or Latin, as the Children are able to ber, 

the larger, or ſhorter, Catechiſm, heretofore, by publick Authority, ſet 
forth ;_and as often as any Sermon ſhall be upon Holy and Feſtival Days, 
within the Pariſh where they teach, they ſhall bring their Schelars to the Bi 
Church where ſuch Sermon ſhall be made, and there ſee them quietly ap 
and ſoberly behave themſelves, and ſhall examine them at Times conve- m 
nient, after their Return, what they have born away of ſuch Sermons. th 
Upon other Days, and at other Times, they ſhall train them up with 
ſuch Sentences of Holy Scripture, as ſhall be moſt expedient to induce . 
them to all Godlineſs, and teach them the Grammar, Qc. And if ay pl 
School-Maſter being licenſed, and having ſubſcribed, as aforeſaid, ſhall L 
offend in any of the Premiſſes, or either, ſpeak, write, or teach, againſt I 
any Thing, whereunto he hath formerly ſubſcribed, (if upon Admoni- fo 

tion by the Ordinary he do not amend and reform himſelf,) let him be 
ſuſpended from teaching School any longer. Can. 79. But yet I con- tc 
ceive, that a School. Maler though he be of the Clergy, is not bound, I 
28 a School-Maſter, . by theſe, or any other, the Canons; for this is a c 
Temporal Imployment, though exerciſed by an Ecclefiaſtick, and he i . 
extra all Eccleſiaſtical Conuſance or Juriſdiction, and only accountable to X 
his natural Viſitor, or ſuch other as ſuch natural Viſitor has thought fit 
to put him under the Government of; and I think, I am well ſupported c 
r 


in this Notion by the preceding, and many other, Caſes in the Books. 


oh. AP 


Jura Eccleſiaſtica. 


2, Not removeable at the Ordinary's Plea- 
fare: 3 | 

2. If a Town erect a common School, 

and make an Allowance to the School-Ma- 

ſer, the Biſhop may not remove him, and 

put in another, at his Pleaſure ; but if he be 

2 Recuſant, he may, by the Stat. 23 Flix. 


It 
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7a, The Biſhop of Carliſie's Caſe. 


Mr. Marſh moved for a Prohibition to the 
Biſhop of Peterborough, to ſtay Proceedings 
apainſt one Dodridge for keeping an Acade- 
my and diſſenting Meeting-Houſe at Nor- 
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place, that thoſe Canons do not bind the 
Laity, and, in the next place, that Sar. 
174. 1. 4. hath given a Penalty for this Of- 
fence ; accordingly he cited Carth. 464. Rule 
to ſhew Cauſe. On ſhewing Cauſe, Ser- 
jeant Eyre obſerved, that two Matters are 
contained in the Objection, 1ſt, that the Ca- 
nons in 1603 do not bind the Laity; and 
2dly, that ſince the Statute requiring a Li- 
cence, the Eccleſiaſtical Courts have no Ju- 
fiſdiction; but he ſaid, he apprehended, 
that the Suggeſtion in both Parts were 
wrong; and to that Purpoſe cited 2 Lev. 
222. However the Court made Rule abſo- 


next Term to declare. 8 
3 4 8: Mid- 


6. 1. Rol. Abr. Prohibition, F. 7. Mich. 1 3 


3. As te licenſing Diſſenters to teach Schools. | 
Hill. 2 Geo. 2. B. R. Dodridge v. Rand & al. 


tlampton, ſans. Licence, which the Canons 
1603 require. Suggeſtion was, in the firſt. 


lute, and gave the Party to the firſt Day of 


* 
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8. Midwives, &c. &c. &c. 5 | 


A Suit is in the Eccleſiaſtical Court fr 


exerciſing the Trade of a Midwife, ſans Li. 


cence del Ordinary, as an Offence again 
the Canon, a Prohibition lies; for it is 10 


Spiritual Function. Rol. Abr. Probibitin 
Caſe 44 9 Ca. B. R. The Canons do not 


bind the Laity. 15 


* 
Both. 


I. Spoliation. 
II. Church and Church Liping. 


1. By whom founded. © 

2. When began, and how may it 
obtained. ae 
3. Whether Dignities, or noi. 
4. Yosd, or not. | 


t. Mere to be tried. 


5. The Profit. thereof. . 
1. The Ordinary not to medale twith. 


2. Where to be ſued for. 


E* l. cl 
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III. Celebration of Divine Fer- 
VICE. 


IV. Pariſh and Pariſh Charches: 
V. Sacraments. 


1. Baptiſm. 
1. Fees for. 


2. The Lord's Supper. 
Vi. Charch Dues. 


1. For Charching Women. 


2. For Burials. 
3. Baptiſm. Vide Sacraments. 


VII. Dilapidations. 
1. Rules in. 


2. here and how ne 
3. Who to have Remedy fore. 


I General. 
2. Againſt whom. 


4. How to be pleaded. 


VIII. The Clergy may uniſh 
their 07 ro Mov 2 


1. General. 
2. Rules 1 Ne 


IX. Preſentation, Adi Von, In- 
litution and [nduiti = 


I, Preſentations 


1. The 


Jura Eccleſiaſtica; 
1. The Duties of Ordinaries to Patra i 
* Caſes. 
2. By the Patron. 
By La 
4 Were e Right to 0 be tried. 


2. nile. 5 


3 at. 
2. Who to be admitted. 


3. Inflitation. . 


1. What it is, and its Effets. 
2. Where „ and Inftitution May be 


refuſed. 
4. Induſgtion. 
1. What, bow performed, and its E fed, 
1. General, 


2. Where triable. 
3. Where delayed. 


5. General to Admiſſion, Iaſi 
tion and Induction. 


1. Who may be a Prieſt or Deacon, ver, 
where, by whom, and before whom to bt 
ordered, or ordained. 

2. The Office of Biſhops in theſe Cuſt: 
Vide ante Preſentation, the Duty of Bi 
ſhops to Patrons in ſuch Caſes. 

3. Where to be tried. 7 


4 


| X. Ability 
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X. Ability, and Nonability, of uu 
Clerks. 


1. Mere t0 be tried. 


| XI. Refuſal of Clerks. 1 
1. Wherefore may =” 
XII. Ordinaries Licences. 
1. het her abſolute, ly and efentially 


neceſſary. 


1. Where foeh Clerks have been licenſed be- 
for E. : 
XIII. The Subſcri * of Clerks. 


XIV. pen one may be ſaid to 
be Compleat AE” 


IF 


1. General. 
2. What Intereſt be hath in his 


Bene ſice. 


XV. How Clerks are privileged | 
XVI. How refirained. 


1. From Secular . 


XVII. Reſidence. 

XVIII. How an Incumbent may 
vacate his e cal Be- 
 nefice. 


Vor. II, F 


338 Jura Eccleſiaſtica, 
| 1. By Acceptance of another iy 


compati ble without Di Lene 
1 ion 7 &c. 


1. General. 
2. The Patron's Right fo eſe in ſu 
Caſes. | | 


XIX. Wherefore a Clerk may k 


removed. 
XX. Deprivation. 


1. What it is. 
2. The Sorts. 
3» Wherefore one may be depriai 
and who muſt do it, and in alu 
Caſes. 
4. How to be tried. 


XXI. Where a Clerk 1s 2 0 
 difturbed. 


iy Onfted. 
2. Diſturbed. 


XXII. Chaplains. 
1. The King's. 
1. Their Reſidence. | 


2. Other Chaplains, vide Cound 
Faculties antea. 


p XXIII. 7k 


47 
ba 


If 
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XXIII. The Duty of the Clergy. 


The Introduction. 


1. As to their Faith, &c. 

e. To be regular and "ſober in their 
Lives and Condverſation. 

3. 4s to their Halit. 


1. In general. 
2. In Cathedral and Collegiate Churches. 


4. To keep their Orders. 
5. Marriages. 


I. yer where, and with what Caution, 


to be celebrated. 


6. The Sacraments. 


1. Chriſtening Gbildren, &c. 
2. The Lord's Supper. 


How often in the Tear the Parſon is to com- 


municate himſelf, and to adminiſter to others, 
and where. 
ho not to be admitted to the e 


0 not till when. 


7. As to the Sick. 
y As to Burial of the Dead. 
9. Bound to keep Regiſters... 
10. In Relation to Recuſants and 
Excommunicates. | 
11. Bound to inſtruct the Enorant, 
_ teach them the * if n, 
. 
2 2 | 12. As 
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12. As to Confirmation. 

= 13. As to others preaching for then 

| | 14. How often bound Po o Mi 
* elves. 

? THEE, I 5. P ar alifts. . , 


' 1. Sometimes to reſide. 
2. To have their Cures ſufficiently ſupplies, 


16, Their Duty to their Ordinarie 


1. General. 
2. At their firft Vindication. 


XXIV.  Appropri atio ons and In 


1. General. 

2. How N. ade. F - ; 

3. How came to the. Crown. | 

4. How into Lay Hands. 

5. Are grantable over or ira 
' ferable. 

6. How favoured. 


1. General, 5 
2. There can be u0 Uſarpation of them, 
3. Preſumptions for. 


1. Though defective. 


7. Suiti concerning. a 
1. To be in the Temporal Courts. 


8. Exit 


Jura Eccleũiaſtica. 
8. Exempt from Ordinary Juriſ- 
diction. . 

1. General, | 

2. Cannot be ſequeſtred 

z. Nfitable only by the Patron. 


em, 
L 


2 XXV. Donatives. 
Tl, 1. How favoured. 
1. General, 


2. Exempt from Ordinary Viſitation and 
Juriſdiction, and only viſitable by the 
Patron, or Donator, or Vifitor appointed 
by him. | 
XXVI. Chapels. 


1. Whether Eccleſia, aut Capella: 

2. Are not Benefices in Judgment 
of Law. i 

3. By whom vifitable. 


4. Suits concerning them. 
t. Mere to be tried. 


In 
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C. 
1 
1. Spoliation. 


Poliation is a Suit for the Fruits of: 

Church, or the Church itſelf, ant 

is to be ſued in the Spirjtual Coun, 

and not. in the Temporal ; a 

this is a Suit for one Incumbent againſt a 
other, where they both claim by the ſan: 
Patron, and the Right of Patronage dat 
not come in Queſtion ; as if a Parſon be ci. 
ated a Biſhop, and hath a Diſpenſation u 
hold his Benefice, after which the Pati 
preſents another, who is inſtituted and it 
ducted, in ſuch Cafe the Biſhop may hat 
a Spoliation againſt the Incumbent in tie 
Spiritual Court, for they both claim unde 
the ſame Patron, and the Right of Pat 
nage is not drawn in Queſtion ; and becauk 
the other Parſon came into the Poſſeſſion 
the Benefice by the Courſe of the Spirital 
Law, namely, by Inſtitution and Indudtion; 
ſo that he hath Colour thereto by the {ant 
Spiritual Law; for if he were not inſtituttl 
and inducted, no Spoliation lieth, but f 
ther Treſpaſs or an Aſſiſe of Novel Diſſeiſ 
Sc. (which means ſome other Temporal Rem 
dy). The Law is the ſame, where a Parlo 
that is beneficed already accepts another L 
ving with Cure of Value, who is inſtitute 
and inducted; in ſuch Caſe one of tht 
mi 
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nay have Spoliation againſt the other, and 
en, whether he hath a ſufficient Plurality, 
r not, will neceſſarily come in Queſtion, 
nd ſo it is of Deprivation, Sc. The Law 
the ſame where the Patron, on Suppoſi- 
jon the Clerk is dead, preſents another, in 
ich Caſe the firſt Clerk, who was ſuppo- 
ed dead, may have a Spoliation againſt the 
ther; and ſo it is in many other like Caſes, 
hereof ſee Fitz. N. B. 36. G. Sc. Terms 
Ley, ſub hoc Tir. Vide Secular Clergy, 
here ouſted, the Remedy. Vide ante The 
later, Preſentation. | 
2. If an Husband poſſeſſed of Goods, in 
Light of his Wife, as Adminiſtratrix, grants 
em to J. S. and then the Wife dies, and 
ter another Adminiſtration is granted to 
D. who ſues the Grantee of the Goods 
r a Spoliation in the Eccleſiaſtical Court, a 
rohibition lieth. Mich. 11 Car. B. R. Clark 
nd Daniel, Rol, Abr. Probibition, fo. 302. 
ofe 21. SV 

3, If an Husband poſſeſſed of Goods in 
ght of his Wife as Adminiſtratrix, waſte 
em, and the Wife dies; if the Husband 
: ſued in the Spiritual Courts for a Spolia= 
on, or Waſte of theſe Goods, a Prohibi- 
on lies. Mich. 11 Ca. B. R. Clark and Da- 
js, Juſtice Jones ſaid, it was ſo reſolved, 
dough the Spiritual Court complained of it 
d be very hard. Rol. Abr. Probibition, fa, 
02, Caſe 22. | 
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C. 
Both. 


I. Spoliation. 


Poliation is a Suit for the Fruits of: 
Church, or the Church itſelf, aud 
is to be ſued in the Spiritual Cour, 
and not. in the Temporal ; an 
this is a Suit for one Incumbent againſt 2. 
other, where they both claim by the ſan: 
Patron, and the Right of Patronage don 
not come in Queſtion ; as if a Parſon be cr. 
ated a Biſhop, and hath a Diſpenſation to 
hold his Benefice, after which the Patra 
preſents another, who is inſtituted and in- 
ducted, in ſuch Cafe the Biſhop may hate 
a Spoliation againſt the Incumbent in the 
Spiritual Court; for they both claim unde 
the ſame Patron, and the Right of Patt 
nage is not drawn in Queſtion ; and becaul 
the other Parſon came into the Poſſeſſion 
the Benefice by the Courſe of the Spiritul 
Law, namely, by Inſtitution and Induction; 
ſo that he hath Colour thereto by the ſame 
Spiritual Law; for if he were not inſtituted 
and inducted, no Spoliation lieth, but 
ther Treſpaſs or an Aſſiſe of Novel Difſein 
c. (wobich means ſome other Temporal Rent: 
| dy). The Law is the ſame, where a Parſt 
that is beneficed already accepts another L- 
ving with Cure of Value, who is inſtitute 
and inducted; in ſuch Caſe one of = 
| m 
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ay have Spoliation againſt the other, and 
hen, whether he hath a ſufficient Plurality, 
or not, will neceſſarily come in Queſtion, 
ind ſo it is of Deprivation, Sc. The Law 
the ſame where the Patron, on Suppoſi- 
jon the Clerk is dead, preſents another, in 
rhich Caſe the firſt Clerk, who was ſuppo- 
ed dead, may have a Spoliation againſt the 
ther; and ſo it is in many other like Caſes, 
hereof ſee Fitz. N. B. 36. G. ec. Terms 
je] Ley, ſub hoc Tit. Vide Secular Clergy, 
here ouſted, the Remedy. Vide ante The 
after, Preſentation. N 
2. If an Husband poſſeſſed of Goods, in 
Night of his Wife, as Adminiſtratrix, grants 
Whem to F. S. and then the Wife dies, and 
fer another Adminiſtration is granted to 
7. D. who ſyes the Grantee of the Goods 
or a Spoliation in the Eccleſiaſtical Court, a 
rohibition lieth. Mich. 11 Car. B. R. Clark 
nd Daniel, Rol. Abr. Probibition, fo. 302. 
iſe 21. | 

4 If an Husband poſſeſſed of Goods in 
Right of his Wife as Adminiſtratrix, waſte 
hem, and the Wife dies; if the Husband 
e ſued in the Spiritual Courts for a Spolia- 
on, or Waſte of theſe Goods, a Prohibi- 
on lies. Mich. 11 Ca. B. R. Clark and Da- 
&, Juſtice Jones ſaid, it was ſo reſolved, 
bough the Spiritual Court complained of it 
be very hard. Rol. Abr. Prohibition, fo, 
02, Caſe 22. | 
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II. Church and Church Livin, 
1. By whom # ounded, 


18 King and his Lay subject wen 

| the Ds of all Benefices to Ecck. 

ſiaſtical Perſons; and therefore Church Be, 

Dat are called Eleemoſynas Laicorun 
av. 81. 


2. When began, 4 how may | 
obtained. 


1. Arochia eft Locus in quo degit populns dls 
cujus Eccleſig. 5 Co. 61. a. 

2. Parochial Right 8 the Council a 
Lateran. Cro. Car. 

* 3. A Church may bo filled theſe fever 
Ways, by Preſentation, Collation, Gc. Se 
Caſe Archbiſhop Armagh v. Le Roy, belot 
Houſe of Lords, Feb. 1728. and again Ai 
1730. 

4. One may come, withour Preſentation, 
Inſtitution, or Induction, theſe ſeveral Way: 
to a Parſonage, or Church Living. 1. N 
Way of Appropriation. 2. By Way of U. 
nion. 3. By Way of Permutation. 4 I 
Way of Commendam ; and in paſt Times 
when the Pope uſurped Juriſdich on in Eg. 
land, there was a fifth Wey, by Way d 

Proviſion. Dav. 81. þ. 


3 belli 
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3. Whether Dignities, or not. 


COME promotions are merely Admini- 
ſtrations, as Prebendaries and Parſons, 


and are not Dignities not having Juriſdic- 
jon. Palm. 461. 11 H. 4 So that it would 
tem it is Juriſdictiom which makes a Dignity. 

2. Beneficium Eccleſiaſticum extendeth not 
only to Benefices of Churches Parochial, 
zur to Dignities, and other Eccleſiaſtical 
Promotions, as to Deaneries, Arch-deacon- 


ies, Prebends, Ec. and it appeareth in our 


Books, that Deaneries, Arch-deaconries, 
Prebends, Oc. are Benefices with Cure of 
Souls ; but they are not comprehended un- 
er the Name of Benefices with Cure of 
Souls within the Statute 21 H. 8. by Reaſon 
pf a ſpecial Proviſo, which they had been, 
f vo ſuch Proviſo had been added, (vz.) 


Deans, Arch-deacons, Chancellors, Treaſurers, 
anters, Prebendary, or a Parſon, where there 


5 a Vicar endowed. 3 Inſt. 155. 


4. Void or not. 
1. Where to be tried. 
J. A. be preſented by 7. & to a Benefice, 


and be admitted, inſtituted and induc- 


d, and after the King preſent his Clerk to 
he ſame, on a Suppoſition that 4. was pre- 
ned by Simony, and his Clerk is inſtituted 
nd inducted; whereupon A. ſnes in the Ec- 
efraſtical Court againſt the King's Clerk, 
n Suppoſal that he himſelf did not come in 


by 
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by Simony, and therefore prays, that th 
Superadmiſſion, Inſtitution and Indugi 
may be repealed; a Prohibition ſhall be 
granted for the Clerk of the King, upon hi 
Suggeſtion, that A. was preſented by g. 


them 1s, whether the Church was void, 
not, at the Time of the King's Preſent 
ment, which is only triable by the Tempori 
Courts. Trin. 16 Ja. inter Sariſon and Bath, 
Rol. Abr. Prohibition, 292. M. 1, 2. 

2: If A. recover in a Quare impedit again 
the Ordinary and Incumbent, and the Jr 
cumbent bring Error, whereon the Jude. 
ment is affirmed, and a Writ to the Bilhoy 
is granted to A. upon which A. preſents hi 
Clerk to the Biſhop, before any actual Re. 
moval of the firſt Incumbent, and his Clert 
is admitted and inſtituted ; upon which, the WM | 


firſt Incumbent appeals to the Audience for 


a Superinſtitution before that he was . ro 
moved, a Prohibition ſhall be granted; for: 
the firſt Incumbent was removed in Law h 
the Judgment, though he continued Incum- to 
bent, de facto, till the Jaſt Incumbent vu, 
preſented, and the laſt Inſtitution was by 
Force of the King's Writ; and therefore no 
Appeal may be of it. M. 12 Fa. inter bi. 


ler and Singleton adjudged, and Prohibition 


granted. Rol. Abr. Prohibition, 292. M. 

3. Plenarty ſhall be tried by the Biſhoy, AD 
where the Plenarty is made by Inſtitution; 
for that Inſtitution is a Spiritual Act; buon 
where there is no Plenarty till Induction, ra) 
then full, or not, ſhall be tried, by Verdi Wer 
of twelve Men, according to the Comma e 
Law ; for Induction is a Thing dot 

| an 
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ad ſhall not be tried by the Ordinary. Vide 


2 H. 6. 2), £96. And yet in ſome Caſes a 
ary ſhall inquire of Plenarty, as in the 


ne of the three Points inquirable is, if the 
hurch be full, or not. 6 Co. 49. 4. 


5. The Profits thereof. 
1. The Ordinary not to meddle with. 
HE Ordinary has nothing to do to in- 


termeddle with the Church, or the 
ruits thereof. Hob. 316, 317. 


2. Where to be ſued for. 


If a Man ſues in Court Chriſtian to have 
n Account for the Profits of a Benefice, a 
rohibition lies; for that it belongeth to the 
ommon Law. Hi. 3 Ja. adjudged. Rol. 


rofirs taken in Time of Sequeſtration, ali- 

r, Caſe 7. „ 

J 

III. Celebration of Divine Ser- 
Tce. f 


D Efore all Sermons, Lectures, and Homi- 


one lies, the Preachers and Miniſters ſhall 
but ore the People to join with them in 
io rayer, in the Form, or to the Effect, 
'dl 


Perein mentioned. Can. 55. See 5 Co. De 
jure Regis Eccl. 9. a. 


ani > IV. Pariſh 


rincipal Caſe ; and in all Quare impedits, 


br. Prohibition, fo. 293. Caſe 6. But for 
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IV. Pariſh and Pariſh Churchei 


FF an Act of Parliament make a particyly 
Diſtrict a particular ſeparate and diſtind 
Pariſh, the Juriſdiction of the Ecclefiaſticy 


Court does not attach upon it for this clex 


Reaſon, that it was not ſuch immemorialy, 
and ſtill more ſo, where it is not a Parih 
Church. Pariſh St. John, Clerkenwell, 9 Cen: 


B. R. X , 


V. Sacraments. 
1. Baptiſm. 
1. Fees for. 


Suna ee that by Law, Oc. no Perſot 
ought to pay any Thing for the Sac. 


ment of Baptiſm againſt his Will, a Prohibi 


tion was granted. Lutw. Anderſon and War 
key's Caſe. | ere 

2. Burdeaix, a French Proteſtant had hi 
Child baptized at the French Church in the 
Savoy, and Dr. Lancaſter, Vicar of St. Mar 
tin's, in which Pariſh it is, together wit 


the Clerk, libelled againſt him for a Fee d 


two Shillings and fix Pence due to him, and 
one Shilling the Clerk; a Prohibition wit 
moved for, and Levinx urged, this was al 
Ecclefiaſtical Fee due by Canon. Holt C.] 
Nothing can be due, of common Right, and 
how can a Canon take Money out of Lay: 
men's Pockets. Lindwood ſays, it is Simonſ 
to take any Thing for Chriſtening, or Bur): 

Ing; 
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ng, unleſs it be a Fee due by Cuſtom; but 
hen a Cuſtom for any Perſon to take a 
ee for Chriſtening a Child, when he does 


n Hob. (175, 176.) where one dies in one 
pariſh, and is buried in another, the Pariſh 
chere he died ſhall not have a burying Fee, 
fyou have a Right to chriſten, you ſhould 


' be for that Right; but you ought not to 
1 nave Money for Chriſtening, when you do 


got. Salk. 332. f | 
2, The Lord's Sup per. a 


Houſe, and frequently received the 
acrament in the Pariſh Church in the 
ountry; likewiſe he received it frequently 
t the Cathedral Church in Briſtol, not witk- 
tanding which he was cited into the Eccle- 
aſtical Court and admoniſhed, and after- 
zards, for not obeying and receiving in his 
Pariſh Church, according to the Monition, 
de was excommunicated ; though one of the 
urrogates of the Court, but the Sunday 


tie fore, had with his own Hand given him 
* te Sacrament, and that, though he there 


leaded this, and likewiſe his receiving in 
he Country, at his own Pariſh, they would 
Iot allow of it: Upon this Matter appear- 
g to the Court (B. R.) a Prohibition 
ent. Skin. 101, 176. N 


ot chriſten it, is not good, like the Caſe 


Citizen of Briſtol had a Country 


off 4 1 * Church | 
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VI. Charch Des. 
1. For Churching Women, 


S N Banco Regis. Naylor & Scot. 
I Libel was in the Confiſtory Court of 
Jork, founded upon a Cuſtom, that e 
one keeping Houſe, and having Children in 
the Pariſh ſhould pay Ten Pence per Child 
to the Parſon, at the Time the Wife is, or 

- ought to be, Churched; the Counſel appte. 
hended it to'be an unreaſonable Cuſtom, 
that the Parſon ſhould have Money for doing 
of nothing, and ſo moved for a Prohibition; 

for they ſaid, the proper Way was, if the 
Wife would not be Churched, at the proper 
Time, to force her to it by Eccleſiaſtical 
Cenſures ; upon which the Court made Tur 

Rule to ſhew Cauſe; and Mr. Reeve coming br! 
to ſhew Cauſe upon the above Rule, Mr. Hr. 
zakerley ſaid, that, ſince that Time, they 
had pleaded below, and denied the Cuſtom; M1. 
notwithſtanding which the Plaintiff in the 
Eccleſiaſtical Court was there going on, NCou 
and ſaid, if the firſt Matter ſhould go àgainſt 
them, they ſhould move upon this other 
Footing ; and therefore it would a good dei 
ſhorten the Buſineſs, if the Suggeſtion v3 Ca 
amended by Conſent, and made, as he had 
then opened it; whereupon it was amended 

by Conſent. 'Then the Plaintiff having de- Mor C. 

clared in Prohibition and Verdict had for 

the Cuſtom, Mr. Bootle moved in Arreſt ol 

Judgment, that the Cuſtom was void, ande, it 

accordingly the Court ordered Judgment tonncert 
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be ſtayed, till the Pofea brought in, and the 
' WP ofes being brought in, the Court made a 
Rule to ſhew Cauſe why the Judgment 
ſhould not be arreſted ; and Serjeant Che- 
irs and Mr. Reeve, who came to ſhew 
Cauſe, ſaid, the Words of the Cuſtom were, 
that an Houſekeeper having Child or Chil- 


of aren born in the Pariſh, of /Yakefield in Tork- 
ry Wire, at the Time of the Churching the Mo- 
| in ider, or at the uſual Time after her Deli- 
ld very, when ſhe ſhould be Churched, have, 
ot! rime out of Mind, paid Ten Pence to the 


car, for and in Reſpect of ſuch Church- 
nz, or at the uſual Time when the Mother 


ing of ſuch Child ſhould be churched. To that 
on; two great Objections were made, that this 
the WCuſtom is unreaſonable in itſelf and uncer- 
P ainly ſet forth: To the firſt it was obſerved, 
ca 


that Religion requires a Woman ſhould re- 


© 4 rn Thanks to God, in a publick Manner, 
ins er ſo great a Deliverance; and therefore it 
Fi- WW: but fc that he who aſſiſts her in ſuch Of- 
ne) ce ſhould have ſome Requital: To the 
mz eber, they ſaid, there are other Caſes 
the Where theſe Courts allow the Eccleſiaſtical 


urts to ſet forth Matters equally uncertain, 
in the preſent Caſe, even upon Libels 
pon Cuſtoms, and have not granted their 
frohibitions, to which Purpoſe they applied 
Caſe, where a Libel was upon a Cuſtom, 
at the Farmers of ſuch a Pld bays al- 
ays laid out Eight Shillings, aut eo circiter, 
or Cakes and Ale in the Perambulation, and 
ſt held good; and beſides they ſaid, if the 
gurt was in Doubt, whether the Proceed- 
gs in the Courts below were uſually in ſo 
certain a Manner, the proper Method 

I | | would 
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would be to write to them to certify hoy 
their Proceedings are there; and to th 
Purpoſe they applied a Caſe, Pain. 29 
where a Libel was for a Woman not com 
to be churched in a Veil; whereupon a pm 


hibition being moved for, the Court vr 


to the Archbiſhop to certify how the Cano 
in that Caſe were, and he certified the C 
non to require it: They obſerved further 
that tho' indeed the Woman's Fitneſs to 
churched is unknown to our Courts, yet u 
thoſe Courts it is well known, and there 
fore they might well have proceeded up 
it below. The Canon Law ſays, that 

Month is a reaſonable Time for Women 
coming to be churched, after their Del 
verance, unleſs in Caſe of great Weaknek 
that Standard is the proper one to regulay 
this Cuſtom by; and therefore the Cour 
below ought to be allowed to go on in tha 
Proceedings; but the Court ſaid, they wet 
of Opinion, that they were not to conſid 
the Methods by which this Fee might be 

certained, they were only to conſider thu 
it was not certain, as it ſtands upon the L 
bel; and therefore upon the Libel th 

ought not to ſuffer them to proceed; k 
they obſerved, according to the other Dc 
trine, that this Matter may be made right i 
the future Parts of the Proceedings, they m 
refuſe to grant Prohibitions at any Time 
but they ſaid, that the Rule they founde 
themſelves upon was ſettled in the Caſe d 
Hood and Hicks, and Whittle and Of 

where a Modus was ſet out imperfectly, and 
they granted a Prohibition. But the Count 
obſerved, that the proper Method, oy 

I Sea | 
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ife, would have been for the Plaintiff to 
et forth in the Libel the proper Time when 
Women uſually are fit to be churched, and 
ben to have averred, that the Defendant's. 
fe was not churched within that Time. 

pon the whole Matter the Court made the 
zule abſolute for arreſting the Judgment. 


ide Salk. 332. a 


2. For Burials. 


N Topſal, Clerk, Parſon of St. o- 
tolph without Ader ſgate, and the 
hurch-Wardens of the ſame libelled in 
ourt Chriſtian againſt Sir Fohy Ferrers 
(night, and alledged a Cuſtom within the 
ty of London, and eſpecially within that 
ariſh, that if any Perſon die within that 
ariſh, being Man or Woman, and be car- 
ied out of the ſame Pariſh and buried elſe- 
here, that there ought to be paid to the 
arſon of this Pariſh, if he be buried elſe- 
there, in the Chancel ſo much, and to the 
burch-Wardens ſo much, being the Sums 
it they alledged were by Cuſtom payable 
them for ſuch as were buried in their own 
hancel, and then alledging, that the Wife 

dir John Ferrers died within the Pariſh, 
d was carried away and buried in the 
hancel of another Church, and ſo de- 


ed of him the aid Sum ; whereupon, 


r Sir Jobn Ferrers, a Prohibition was prayed 
Serjeant Harris, and granted; for that 
uſtom is againſt Reaſon, for that he who 
o Pariſhioner, but may paſs. through the 
wiſh, or lie in an Inn for a Night, ſhould 
Vo, II. Aa El 


* wum 
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be not denied, the Spiritual Court ſhall pro 


a Pariſhioner of B. die in B. and is carrie 


there are given to the Parſon a Gown, 1 


Common Law. 9Jrin. 15 Ca. B. R. Cot 
| Parſon of S. Thomas Apofthe's & Goale, Pro 


_ Caſe, which, with the Caſes above, ſeem 10 m 
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be forced to be buried there, or to pay a 
if he were, and ſo upon the Matter to pay 
twice for his Burial. Hob. 195, 196. 
2. Serjeant Hooper ſhewed Cauſe againſt 
Rule for a Prohibition to the Spiritual Cour 
to ſtay a Suit there for a cuſtomary Fee 
Ten Shillings, due to the Dean and Chapter 
of Exeter, for burying in the Cathedra 
Church; ſed non allocatur, for no Fee is dye 
for Burial, of Common Right ; but where 
a Licenſe is neceſſary, the Perſon giving it 
may ſtand upon his own Price ; and if there 
be ſuch a Cuſtom it is triable at Common 
Law. Vide 3 Keb. gay, 523. If the Cuſtom 
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ceed ; for there is no other Remedy; but if 
the Cuſtom be denied, a Prohibition fhal 
go; not propter Defedum Fariſdifionis, but 
Triationis; and Burials at Common Lay 
ought to be in the Church- Yard, and with 
out Fee. Salk. 334. 

3. If the Parſon of B. in London libel in 
the Eccleſiaſtical Court on a Cuſtom, that if 


and buried in another Pariſh in London, and 


Pulpit Cloth, and a Pair of Gloves, 66. that 
the fame Things ought to be given to him, 4 
Prohibition lies to try this Cuſtom, if it be 
denied; for a Cuſtom might be made in tht 
Eccleſiaſtical Law by a ſhorter Time than t 


hibition granted. Rol. Abr. Probibition (N) 
Cafe 18. Vide Lutw. Anderſon & Walker! 


to determine this Demand of the Parſon to uo 
2 SS: 555 a Corn, 
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' a} « Gown, &c. and what no, for nothing, to be 
bay very unconſcionable, eſpecially when it. ſhall be 
uunſidered, that uo Fees are due, of Common 


t Age, for Burial; and if there be a Cuſtom, 


ur the Queſtion, I confeſs, with me is, whether it 
d t to be feared ſuch Cuſtom may bave had 
it's Foundation in Incroachment on the Jeno- 
rurce, or Compliance, of the Laity, or an 
Abuſe of Power ; for if the Clergy are to be 
ſeverally paid for Burials, Ec. what are the 


gi Confderations of Tithes, Glebe Lands, Ec. but 
cre / they are to be doubly paid for one and the 
ion ame Duty, and they can make good their Right 
on Wl thereto; tho I cannot, at preſent, reconcile 
r0- BN bt Matter to myſelf, I will leave it; but, 10 
ti mem to our preſent Caſe, to me it would ſeem 
aal «ery extraordinary to ſay, becauſe a Man bath 
but anne either an Act of real Charity perhaps to 


4 poor needy Parſon ; or but of Bounty and Ce- 
{ doing be ſball be mulfted or fined at the Will 


lin WY of a2 unconſcionable Prieſt. In the preſent 
ti Coe, robat bas this Parſon done to give bim 
ned BEN e 19 this Gown, Ec. why nothing; but 
ni wtwn;h/anding be bas a Title, and J ſippoſey 
ibu makes it ont; yon freely, and of Favoar, 


tere them to one who diſcharged the Offices of 
ts Funct᷑iom for you, and at your Requeſt; and 
therefore (wbich is a moſt clear, as well as up- 
right Conſequence) you ſhall, of Force, and 
qanft your Will, give the ſame Things to auo- 
ther who bas done nothiug for them; but en- 
dearours to pick your Pocket, by making ſo 
myurtons & Demand. This Caſe brings to 

Mind a Story, which I firmly believe having 
ſeveral Times heard it from one or more Perſons 
f uadoubted Character and Reputation, and is 


trofity, on the moſt proper Occaſion, that for 
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of a reverend Doctor of our Church, ſince de, 
(tho he bas not been many Tears ſo) who bel 
2 Living in this Town, not inferior, as I hay 
heard, to very many in it: He was a Peru 
eminent for a fine Preacher, and one eſteenii 
4s a great Example of Religion and Pity; 
yet, as none are without Faults, it is to 
feared be had a Taint of Avarice ; for baum 
'a Curate (a young Gentleman, who behav 
himſelf greatly to the Satisfaction of the p. 
riſh) at a certain Stipend or Salary of 20v 
30l. or ſome other yearly Wages, where it uu 
Part of the Agreement, that the Doclor (a, 
it ſeems, is = in theſe Caſes) ſhould bay 
the Surplice Fees ; tho the Curate did the Du 
This being the Caſe between the Doctor and bi 
Curate, a young Lady of Fortune and Figire i 
'the Pariſh, being to be married, and bath ſi 
and the Gentleman, as well as all the Lac. 
Family, having an extraordinary Opinion « 
the Curate, it was reſolved that they would i 
married at this Pariſh Church, and the yu 
Gentleman, and not the Doctor, ſhould perſm 
the Ceremony, which being done, the Bride 
groom made the Curate a Preſent of a Purſeq 
 Gnineas, deſiring bim to pay the Doctors Fits 
and to accept the reſt bimſelf; but notuith 
ſtanding this was the Caſe, and the Doctor ir 
formed of the whole of it; yet the Doctor: 

_ equitably and conſcienciouſly inſiſted upon i0 
whole, as being the Reward for the Pein 
mance of this Office, which the Dodlor, by i 
Art of diſtinguiſhing, demonſtrated be binſi 
did by bis Deputy; and ſo infifted on the Pi 
mium; for the Labourer is wortby of his Hi 
which occaſioned the Bridegroom's Certificatt9 
his own' Act and Intention, which unluct 

| 8 tum 


Jura Eccleſtaſtica;- 


termed out for this Twig of Divinity againſt the 
ull grown Doctor; but who carried off the 


Purſe my Memory fails me; but I think the 
young Gentleman loſt his Curacy ; ſo be was 
Loſer, whoever got. Ss 


3. Baptiſm. Vide Sacraments. 


VII. Dilapidations. 
1. Rules. 


| Eliorem Conditionem Eccleſie ſacere po- 
| teſt Pralatus, deteriorem nequaqua us. 


1 Co. 49. b. 
2. here and how puniſhed. 


| 13238 and Diminutions of Ec- 
cleſiaſtical Livings are Torts, and 


Ire guodammodo puniſhable at Law, for the 


Maſter, Dean, c. for Dilapidation and Waſt 
r Diminution of the Revenues of their 

ouſes might be deprived as appears in 
WE. 3.16. Hl „ 466. 20H 6. 
b. 9 B. 4 34. 35 E. 1. 1 Co. J. . 

2. Anno 14 H. 3. Archiepiſcopus Dublin 
ecit finem de 300 Marcis pro de efforeftatione 
eſte Archiepiſcopatus ſut. 11 Co. 49 b. 

3. If a Biſhop or Archdeacon abate and 
ut down all the Trees which he has, he 
hall be depoſed, as a Dilapidator of his 

ouſe. 11 C9. 49. 5. „ | 

4 Profternant Arbores in Cæmeterio. Vide 


10. 49. b. ia 
8 A a 3 5. Stat. 
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i they may be puniſhed for the ſame in the 
int Eccleſiaſtical Court, and a Prohibition will 
he not lie in the Caſe, and that the ſame is a 
77 good Cauſe of Deprivation of them of their 


Eccleſiaſtical Livings and Dignities; but yet 


iſh for ſuch Waſte done, they may be alſo pu- 
D. niſhed at Common Law. (Vide 2 H. 4. 3.) 
Cob. 259. Caſe 357. | 


9. The Vicar of Alesbury in Devon had 


be fallen Timber and had not repaired the 
er. WY Church with them, and on Suggeſtion of this 
e Matter to the Court and that he was about 
to fell more, a Prohibition was granted 
by the Court by the Common Law. 


nſe 31 E. 1. The Biſhop of Durbam fell'd 
ty Trees for Iron Works, and a Prohibition 
ut was granted in Parliament. It was moved 
be this Term (Hi). 13 Fac.) by Thomas Crew, 
is ic WY that after a Judgment in Quare impedit by 
in WY the King againſt Sacker, and a Writ to the 
be Biſhop, Sacker eontinued Poſſeſſion and 
ad WY vaſted the Vicarage-Houſe, and therefore 
el he prayed a Prohibition, quod ſuit conceſſum 
in ber Cur. for that it is the Dowry of the 
tue Church, as Lord Coke ſaid, and any Body 
En may bring this Writ againſt him; for it is the 
ae King's Writ. The Prohibition was not to 


waſte, 1 Rol. Rep. 335. 3 Bulſt, 158. 

10. Note; By Coke, C. J. a Biſhop is only 
to fell Timber for Building, for Fuel, and 
for his other neceſſary Daraficns The 


3-888 Moods of a Biſhoprick are called the Dowery 
00, of the Church, and are always carefully to 
de preſerved, and if he fell and deſtroy, on 
er Motion to us made, we will grant a Prohi- 


dition; and to this Purpoſe his Lordſhip 
lad there was a great Caſe, which concerned 
| 44 6 the 
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the Biſhop of Durham, who had dien 
Coal-Mines, and would have cut down hi; 
 Timber- Trees for the Maintenance and Up. 
holding of his Works, and. on Motion in 
Parliament thereupon for the King, Order 
was thereupon made that the Judges here 
ſhould grant a Prohibition for the King, and 
we will here revive this again; for there x 
Prohibition was ſo granted, and fo we vil 
do in the like Caſe for the King by the du. 
tute 35 E. 1. If a Biſhop fell Timber an 
fell to a Stranger, a Prohibition ſhall go; 
the ſame of a Dean and Chapter. The 
| Whole Court agreed with his Lordſhip there 
in. 2 Bulſt. 219. 2 Rol. Rep. 335. 2 Rd 
Abr. 813. Mo. Rep. 917. 1 Rol. Rep. 16, 
252. 3 Bulſt. 116, 119, 158. 1 Keb. 35 
1 Show. 353.. Het. 30. Far. 12. Parl. Cl, 
62. 1 Vent. 30), 316, 323. Vide poſta 
Deprivation. 8 


3. Who to have Remedy for. i 


1. General. 


1. IF the Parſon of a Church will waſte the 
Inheritance of his Church for his ow 
private Uſe, the Patron may have a Probi 
bition ; for the Patron is ſeiſed, as in Right 
of his Church, and the Glebe is the Doi 
of the Church. 11 Co. 49. 4. 283 
2. My Lord Coke ſaid, any Body maj 
have this Writ; for it is the King's Writ 
I Rol. Rep. 335. Vide 3 Bulſt. 158. 


2. Agaith 
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ets 
" 2. Againſt whom. es 
l Agreed by all the Juſtices, that a Prohi- 


bition is awardable againſt any one pulling 
down the Houſes of any Incumbent, or fel- 
and Wi ling his Trees, or any other Waſte. Ao. 


fo. 917. | 

vi e 

du. 4. How to be pleaded. 

and 1 | | 2 > - 
90 A T Bury St. Edmund's Aﬀiſes Lent, # 
The 3 Geo. 2. Pithern and Ellis. 


This was in Treſpaſs by a Parſon againſt 
the Executor of his Predeceſſor for Dilapi- - 
dations. Held by the Court, that it was 
incumbent upon the Plaintiff to prove his 
declaring his Aſſent and Conſent to the Ar- 
icles, and taking the Oaths, in as much as 
he was but compleat Incumbent February 
Dat, and the Court would not ſuffer any 
Proof of his taking the Oaths, but Matter 
f Record: However the Court ſaid, it 
ras not neceſſary to prove Inſtitution and 
Induction, and the Reaſon of this Diſtinc- 
jon is, that in the firſt Caſe an Act of Par- 
ament has declared the Church to be void, 
there theſe Ceremonies are not performed, 
n the other, not. The Judge obſerved fur- 
her, that even this is not neceſſary to be 
roved where the Parſon has been in ſeveral 
ears; and this, he ſaid, was the conſtant 
ractice in the Exchequer. 'Tamen quere of 
bis laſt Part, ſince the Act of Parliament va- 
ates the Living for want of theſe Qualifica- 
ons, after any Number of Tears, &c. 


714 = VIII. The 
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| es 2 80 
VIII. The Chrgy may puri P 
their own 2 N f 
1 in 
1. General. . | to 


„ * E RY Parſon of a Pariſh ought to of 
| be perſona idonea, as appears by the C 

Words of the Writ of Quare impedit, qud an 
| permittit præ ſentare idoneam perſonam, Gr. k. 
! - where Idonea includes Ability. 1, In Learn- Wl «+ 
| ing. 2. In Doctrine. 3. In Honeſty. 4. In Wl tio 
Converſation. 5. In Diligence in his Func- an 


tion; and all this to inſtru the People of 
N of God in true Religion, good Converſa bet 
ö | tion, and to avoid Contention, Cc. 6 Co, 49. WW ful 
| And ] ſubmit it, that if ſo, then Biſbops ani Wl Ct 
| all Governors of the Church and Churchmen 
j Are to wiſit aud inquire into and reform the 


Deſects ex debito, and that it muſt be at the 

y  woft important Peril that they omit ſo eſſentially 

„ weeefſary a Duty. '  _. ; 
| 2, Felony or other Capital Crimes are 
not examinable in the Eccleſiaſtical Court, 
no, not for Purpoſes examinable even there, 
a as in Caſe of Deprivation; and thereſote 
they cannot originally examine ſuch a Crime, 
to prove a Man Criminoſus, much leſs when 
he is ſo proved in the proper Court, ite 
. peach the Sentence in a Court improper; 
; but they may build a Sentence of Deprin- 

i tion upon ſuch a Conviction, and they att BY Ince 

bound by it; and it is dangerous for 4 BY hot 

Judge Eccleſiaſtical to come againſt it. H. Wl i 2 
ä | 6 = 


* 


3. In 
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4, In a Parliament holden 1 H. J. (cap. 4.) 


ſor the more ſure and like Reformation of 


Prieſts, Clerks, and Religious Men culpa- 
ble, or by their Demerits openly noiſed of 
:ncontinent living in their Bodies contrary 
to their Order, it was enacted, ordained, 
and eſtabliſhed, by the Advice and Aſſent 
of the Lords Spiritual and Temporal, and 
Commons in the ſaid Parliament aſſembled, 


and by Authority of the ſame, that it be 


lawful to all Archbiſhops and Biſhops, and 
other Ordinaries having Epiſcopal Juriſdic- 


ton, to puniſh and chaſtiſe Prieſts, Clerks 


ind Religious Men, being within the Bounds 


of their Juriſdiction, as ſhall be committed 


before them, by Excommunication and law- 


ful Proof, requiſite by the Law of the 
Church, of Advowtry, Fornication, Inceſt, 


or any other fleſhly Incontinency, by com- 
mitting them ro Ward and Priſon, there to 
abide for ſuch Time as ſhall be thought to 
their Diſcretions convenient for the Quality 
and Quantity of their Treſpaſs: And that 
done of the ſaid Archbiſhops, Biſhops, or 
Ordinaries aforefaid, be thereof chargeable 
of, to, or upon, any Action of fa e, or 
wongful, Impriſonment; but that they be 
utterly diſcha thereof in any of the 
Cafes aforeſaid by Virtne of this Ack. 5 Cv. 
De Jure Regis Eecl. 25. b, 28. a2. 
4 The Statute 1 H. J. gives Biſhops, Oc. 
Power to commit Prieſts convicted of any 
Incontinency to Priſon, and that no Bi- 
ſhop, &c. ſhall be chargeable for ſo doin 
-_ Action of falſe Imprifonment. 4 VJufl. 
29. : TE 


5. By 


70” 


7. The Eccleſiaſtical Court may puniſh 
for foreign Orders. Watſon, Biſhop of $i, 
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5. By the Act 1 Eliz. there is reſerved tg 
Archbilhops and Biſhops, Sc. and other Or. 
dinaries, having peculiar Eccleſiaſtical Twil. 
diction, to inquire, &c. within the Limits of 
their Juriſdiction, and to puniſh the ſame in 
like Manner, as had then before been uſe 
in like Caſes by the Queen's Eccleſiaſtical 
Laws. 5 Co, De Jure Regis Eccl. 6. b. 
6. Anno J R. 2. Spencer, Biſhop of N. 
wich, and others, puniſhed for receiving of 
Money, Sc. of the French King, which drey 
them without the King's Licence to yield uy 
Caſtles and Forts in France committed 10 
their Cuſtody, puniſhed by Fine and Impri 
ſonment. 3 Inf. 444. 


David's Caſe in Salk. and Keb: 39. 

8. The Spiritual Court may puniſh a Bi 
ſhop, for any Offence whatſoever, done 
againſt the Duty of his Office, as a Biſhop, 
and as it relates to that; for Eccleſiaſtical 
Perſons are ſubject to the Canons; and tho 
thoſe of 1640 have been queſtioned; ye 
thoſe of 1603 never were; and as the Cler- 
gy are under different Rules and Duties, it 
is reaſonable, if any of them offend, in bi 
Eccleſiaſtical Duty, he ſhould be puniſhed 
for it in theſe Courts; and that more ſo, if i 
be for a Matter not puniſhable at Law, and 
it is reaſonable and fit that the Clergy ſhould 
have a Power to cleanſe their own Body fron 
ſcandalous. Members. Vide Cawdry's Cals 
$ Co. 1 Part, 6. and Watſon, Biſhop of St. Da- 
vid's Caſe, reported in Salk. And as it i 
reaſonable and fit they ſhould thus db, it is u. 
pardonable if - they do not uſe this Power 10 # 
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weeds be, any in Holy Orders, and eſpecially 
if any Dignitaries or beneficed Clergy, know, 
ir have any Reaſon to ſuſpect, within their 
vera Diſtricts, and ſuffer to continue, with- 
aut informing their Superiors thereof, any Places 


Wickedneſs in: Sure it muſt needs redound to 
the Diſparagement of Men of Holy Orders, to 


he Laity, and to the Diſhonour of Religion, to 
have ſo neceſſary a Duty as the Reformation 
of the wicked Part of the Clergy neglected. 


happy Eftabliſhment in Church ſay, to ſee 
oft groſs Faults in the Clergy winked at, 
whilf an inconfiderate Layman, bardly arrived 
n the State of Man, is to be excommunicated 


Pornication, bare Solicitation of Chaſtity, a 
Wrawling Word, or a meer Contempt without 
ny previous Crime at all. 3 

9. A Prohibition was moved for to the 
Spiritual Court ſur Suggeſtion, thae he was 
ned for forging Letters of Ordination; 
ut the Fact was, that they ſued him 
here, in order to Deprivation, quia mere 
zticus, wherefore Court would not grant 
he Prohibition. 1 Sid. 21). 1 Lev. 138. 
dame Caſe. ö | 

10. H/atſon, late Biſhop of St. David's, 
as taken on an Excommunicato Capiendo, 
nd. brought into B. R. by Habeas Corpus, 


ff Parliament, and moved to be bailed ; 
File the Return was under Conſideration, 
wel ſaid, tho' it had been done, it was in 

their 


od Purpoſe; but how much more ſo muſt it 


of Reſort for ſuch wicked Clerks to act their 


the Offence and Endangering the Salvation of 


What muſt the World and Enemies to our moſt 


md damned, as far as in them lies, for ſimple 


nd pleaded to the Writ, that he was a Lord 
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other Biſhop ; for the Power of a Chance. 


| Eaſe of the Biſhop. 2. That the Spiritud 
Court might puniſh for any Offence whut- 


as Biſhop, and as it relates to that; for E- 


it is reaſonable, if any Eccleſiaſtick * 
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their Diſcretion, and contrary to the Staa Bil 
of Weſtminſter ; and he did not think it Dir. f 
cretion, in ſuch a Plea, which every Bod ci 
knew to be falſe, he being deprived by Con, bi 


miſſioners of Delegates (of which Py i fi 


himſelf was one) on the Appeal. Ha Ch ch 


| Juſt. agreed and ſaid, tho? they could na WC: 


take Judicial Notice of the Frailty of hi ab 
Plea ; yet it ſhould lead their Diſcretion, f ag 
he was not admitted to Bail. Salk. 100 th 
Far. 36, 117. The ſhort Caſe was thy, 
this Biſhop was ſued at Lambeth, at a Coun 
held there, before the Archbiſhop of Carter 
Bury himſelf in Perſon, for Simony, and ſe 
veral other Offences, and now he moved ft 
a Prohibition, on Suggeſtion, that he wy 
cited to Lambeth, and not to the Arche, 
and that before the Archbiſhop himſelf, ani 
not his Vicar General, and the Proceeding 
againſt him was in Order to a Deprivation 
Et per Car. 1. the Archbiſhop hath a Provit 
cial Power over all his Biſhops of his Pro 
vince, and may hold his Court where be 
pleaſes, and may convene before himſelf and 
fit Judge himſelf, and even ſo may ay 


lor or Vicar General is only delegated, it 


ſoever done againſt the Duty of his Oficy 


cleſiaſtical Perſons are ſubject to the Canons! 
Indeed thoſe Canons of 1640 have bees 
queſtioned ; but there hath never been an) 
Doubt made as to thoſe of 1603; and as tit 
Clergy are under different Rules and Dutith 


| 8 N JF I 
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nis Eccleſiaſtical Duty, he ſhould be puniſhed 
for it in thoſe Courts, and that more eſpe- 
cially, if it be for a Matter not puniſhable 
by Common Law, and it is reaſonable and 
fit the Clergy ſhould have a Power to purge 
their own Body from ſcandalous Members. 
cu), Caſe, 5 Co. 1 Part 6, was remark- 
able; for he was deprived for Preaching 
againſt the Common Prayer; and yet being 
the firſt Inſtance, there was another Puniſh- 
ment appointed by the Statute. Vide 31 E. 1. 
c. 4 2 Inft. 586. The Eccleſiaſtical Court 
may Puniſh an Eccleſiaſtical Officer, &c. for 
Extortion ; they may puniſh for foreign Or- 
ders. Leb. 39. They may puniſh Perjury 
mmitted in a Spiritual Court and a Matter 
ritual, as Matrimony, but not in a Tem- 
poral Matter, as Contract. 3 Cro. 788. Si- 
mony is determinable in the Spiritual Courts, 
but not in B. R. for it was not ſuppoſed at 
the Common Law; and therefore there was 
o Damages in a Care impedit. 4 Co. 49. . 
Inf. 204, Biſhop deprived for Dilapida- 
ons. A Prohibition being in the Principal 
ale denied, the Archbiſhop proceeded to 
ive Sentence of Deprivation ; wherefrom 
de deprived Biſhop appealed to the Dele- 
pes, ſuggeſting, that by the Common Law 
he Archbiſhop alone could not deprive a 


ice, dop; but his Allegations being rejected 
Ee. the Delegates, he moved B. R. for a Pro- 
00s: Widition, ſuggeſting that all Biſhops were 
eee Barons, and, inter ſe, Peers, & — par in 
en imperium non habet; and that, tho' a 
the Biſhop may be cenſured, yet he cannor be 
icy Wprived by an Archbiſhop; becauſe of their 
d 0" emporalties, which are protected by the 
hi Common 
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c. 3. but it ought to be done by Convocatim 


co: ordinate, or Pares, Jure Divino; but ng 


uſurped upon by the Pope, but reſtored u 


cenſure, theſe being but ſeveral Degrees d 
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Common Law, are concerned; vide 14 B; 


(which Holt Ch. Juſt. called a new Fancy of r 
Sir Barth. Shower's) or by the Eccleſiaſti Wl - 

Commiſſion. Holt Lord Ch. Juſt. and theres . 
held, an Archbiſhop had Power over his Sf. L. 


Jure human, otherwiſe their Inſtitution 
would be to no End: And as to their Peerage, 
it was by Reaſon of their Barony: Tha 
ſeveral Abbots ſat in the Houſe of Peers in 
former Times, and it might as well be pre- 
tended they were exempted ; and therefor 
could not be deprived : That by the Con- 
mon Law the Archbiſhop hath a Metropo 
litical Juriſdiction, and Archbiſhops are owe 
Biſhops, as Biſhops are over the other Cler 
gy : That his Power was diminiſhed and 


it's Extent by the Stat. H. 8. That by al 
lowing his Power to viſit all is admitted; fer 
he who may viſit may deprive, as well a 


Puniſhment by the 26 H. 8. and 1 Eliz. c.1. 
the only Power given to the Eccleſiaſtical 
Commiſſioners was to viſit without one Word 
of Deprivation; yet they were alwaji 
allowed a Power to deprive ; from the Tins 
of H. 2. till H. 8. there hardly is an Inſtanc 
of Deprivation of a Biſhop, and it is trug 
that before the 10. Car. cap. 11. confirmed 
by 13 Car. 2. which takes away the Court 
High Commiſſion inſtituted by Queen En 
the Deprivations that are of Biſhops are i 
the Court of Eccleſiaſtical Commiſſonets; 
but the Reaſon thereof was only, as tha 


4 
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> was the eaſier and ſhorter Way; but it can- 
ot be queſtioned, that a Biſhop may be de- 
prived for Dilapidations. 2 H. 4. 3 Godb. 
G 259. 3 Bulſt. 158. 2 Bulſt. 279. 1 Ro. 
Rep. 86. Ao. 917. And it is as plain, the 
Law takes no Notice of any other who can 
deprive him. If Iſſue be, whether a Parſon 
be deprived or not, the Court muſt write to 
the Biſhop; and if Iſſue be, whether a Bi- 
ſhop be deprived, or not, this Court (B. R.) 


« muſt write to the Archbiſhop to certify ; 
Y and to what Purpoſe ſhould the 23 H. 8. c. 9. 
2 poainſt citing out of the Dioceſe ſave the 


Power of the Archbiſhop over his Biſhops if 
e had no Power. Vide to the ſame Purpoſe 


I pg Car. 2. C. 9. 13 Car. 2. c. 11. The Pro- 
* ibition was denied, and ordered the Sug- 


eſtion be entered on Record, that the Court 
night enter their Reaſons of Denial. Et 
er Holt Lord Ch. Juſt. if it be inſiſted upon 
Prohibition cannot be moved for, till the 
zuggeſtion be entered on a Roll. Afterwards 
lt, Ch. Juſt. ſaid, that the Biſhop of 


* it. David's moved the Houſe of Lords for a 
lit of Error on this Denial, where it was 
ed, no Writ of Error lay. Biſhopricks in 


land anciently were donative by the 
ing, and with good Reaſon ; for the King 
as Patron; he endowed them with thoſe 
ands and Baronies, and then the Ceremony 
25 Inveſtiture Jo Annulum & Baculum ; the 
ne a Simbol of the Spiritual Marriage with 
e Church, the other of the Paſtoral Care 
nd Charge over Chriſt's Flock. After many 
uffles between the Kings of England and 
e Pope, it was at laſt ſettled in King Joh 
me. 1. That the King ſhould ſuffer a free 
vob. 0h. B b FE 
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Man was to take a Benefice from Lay Hands, 


they elect, and then certify the King, Arc 


and commands the Archbiſhop to confi 


_ cration himſelf. This is the Manner of Pri 


Jura Eccleſialtica; 
Election; but that that ſhould be founded 
on his Conge d'eſlier. 2. That the Biſhop 
ſhould not have his Temporalties, till he had 
fworn Allegiance to the King; but that Co- 


firmation and Conſecration ſhould belong ty 


( 

( 

] 

h 
the Pope, by which Means he gained, in Wl" 
Effect, the Diſpoſal of Biſhopricks, till the r 
25 H. 8. took away the Papal Juriſdiction Ws 
Afterwards by 1 E. 6. c. 1. all Biſhoprich 
were made, donative; but the 8 Eliz. 4 
hath reſtored the Stat. 25 H. 8. and thereby iſ" 
hath made them elective in England; but u 
Ireland they are donative, by Letters Patent 
at this Day. Note, by the Council of Ls 
teran and the Decrees of Alexander 3d, no 


Per Whitlock. Witherington 69. b. per Doderidgt 
That the Original Letter of Agreement i 
to be found in Mathew Paris and Eadmeri 
Vide 1 Fo. 160. Lat. 3), 233. Palm. 45) 
The Manner of making a Biſhop, as well, in 
Caſe of Tranſlation, as mere Creation, i 
this: When a Biſhop dies, the Dean and 
Chapter certify the King in Chancery, and 
pray his Licenſe to ele&; whereupon tht 
King gives his Conge dleſlire, and thereupa 


biſhop, and Party; and then the King 
his Letters Patent gives his Royal Aſſen 


and conſecrate him ; whereupon the Ard 
biſhop examines the Election and the Part) 
and then confirms the Election and Conſ 


ceeding in Creations, and it holds alſo it 
Caſes of Tranſlation, ſave that he is n 


conſecrated ; for a Conſecration is = a 
| | Ord 


Jura Ecriefiaſiica. 
Ordination, Character indelibilis, and ſuffi - 
ces for ever. See 1 Jones 100. When a 
* Biſhop is tranſlated, the old See is not void 
x by Election, till it be confirmed; for tho? 
he be elected, the King may not conſent, 
” in {oor che Archbiſhop confirm, and it is not 
the MW ceaſonable he ſhould loſe his old, before he 
rains the new Preſentment. 1 Fo. 16a. 
And in Caſe of Creation, not till Conſecra- 
tion. Per Doderidge, Withrington 69. B. As 
there are four Things required to compleat 
a Parſon, ſc. Preſentation, Admiſhon, Infti- 

tution, and Induction; ſo there are four 


I. bings analogically requiſite in the making 

, no Biſbop; Election, which reſembles Preſen- 

nds, ration, Confirmation, which reſembles Ad- 
ion, Conſecration, which reſembles In- 


ſtitution, and Inſtallation, or Iuthronization, 
vs in the Caſe of an Archbiſhop, which re- 
embles Induction. Per Doderidge, Wither- 
gton 69. b. Heretofore when a Biſhop 
ras to be tranſlated, there was no Election; 
or the Rule of the Canon Law was, Electus 
tn poteſt elegi; and becauſe it was pretended 
de was married to the firſt Church, which 
Marriage could not be diſſolved, but by the 
pe; thereupon Petition was made to the 
Foe, and upon his Conſent the Party was 
ranflated ; this was ſaid to be by Poſtula- 
on. With. 48. b. Sed per Cur. this was an 
ſurpation and againſt Law, and reſtrained 
y 16 R. 2. & 9 H. 4. c. 8. and Tranſla- 
ns are ever by Election, and not by Po- 
ulation, (1 Jo. 160.) Salk. 134, 135, 136, 
37. The Biſhop, being thus in Cuſtody 
n Newgate, at another Day prayed an Ha- 
eas Corpus, and was thereupon brought into 
Ord: : B b 2 Court, 


N * 2 


\ 
> . 


Court, and it appeared by the Return, that 


Caſe may require. 3. If by the Recital of 


cery cannot, tho* the Significavit lie there. 


* the Clergy are under different Rules 


dalous Members. Wat ſon Biſhop of St. D- 


Jura Eccleſiaſtica; 


the Writ of Excom. Cap. was not returnable, 
and the Court held, 1ſt, That one taken on 
a Writ of Excom. Cap. cannot come into this 
Court, but by Hab. Cor. Fareſl. 56, 111. and 
if he be brought in before the Writ is re. 
turnable, he ſhall not be allowed to plead to 


quaſh the Writ. 2. The Writ of Excon 


Cap. recites the Significavit, which is in Chan. 
cery; but the Writ is brought into this 
Court, and is inrolled here before it goes to I, 
the Sheriff, which Inrollment is to inform 


the Court, that at the Return of the Excon, Pe 


Cap. they may award further Proceſs, as the 


the Signiſicavit it appears that there was no 
Cauſe for the Writ the Court of King' 
Bench may quaſh it, and the Court of Char- 


Salk. 294. 
2. Rules in. 


and Duties it is reaſonable, if any H 
cleſiaſtick offend in his Eccleſiaſtical Duty, 
he ſhould be puniſhed for it in thoſe Courts 
and that more eſpecially, if it be for a Ma. 
ter not puniſhable at the Common Law; and 
it is reaſonable and fit the Clergy ſhould hat 
a Power to purge their own Body from ſcan- 


vid's Caſe, Salk. Rep. 


IX. Pre 


N. Preſentation, Admiſſion, In- 


| | 

; ſtitution and Induction. 

a | 

1. We Duties of Ordinaries to Patrons in 

. ſuch Cafes © % 
is | 


1. PHE Law preſumes, that every Biſhop 
T who hath the Cure of Souls of all 
People within his Dioceſe, for which he 


de muſt anſwer at the laſt Day at the grand 
of WE Tribunal (on which Account he ought to 
no WY vatch and keep them againſt all Hereticks, 


and Schiſmaticks, and other Miniſters of the 
Devil) will neither do himſelf nor aſſent to 
any Tort to be done to their- Patronages, 
which is of their terrene, or worldly Poſſeſ- 
ſons; but if the Church is litigious, that he 
vill inform himſelf of the Truth de Jure 
Patronatus, and ſo do what is right and juſt. 


d Co, 49. b. | | 3 
2. The Ordinary hath no Intereſt in the 8 


Fe Church, but an Office. only, and he ought bound in Duty 
uty, 233 | toto take no 


Sides, but to 


Urts, uprightly between Party and Party, and to enquire of the Right of 
Mat- :tronage, where the Church is litigious, with all poſſible Impartiality, 
and dd that, as he will anſwer the ſame, at the grand Tribunal, at the laſt 


Day ; and as he is in Duty thus bound to do no Wrong himſelf ; ſo he 
alſo forbidden to ſuffer any others to doit. The Ordinary has no real 
nereſt in the Church, but a bare Office only; in the Diſcharge whereof 

ought to be found faithful, always abounding in the Work of the 
id, and not exerciſing himſelf, as heretofore, from the Books has often 


dive Advantage of any Neglect, neither of the Ignorance of the Laity, 
r of his Authority and Power over their Clerks, much lefs to ſcheme 


Pri and 


Jura Eccleſiaſtica, 373 


the Caſe, in Uſurpation on the Prerogative of the Crown, and un- 
uited Rights and Liberties of the Subject. He ought not to take any 
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Sleeve with a Witneſs, 


374 Jura Eccleũaſtica. 
and contrive to be indifferent to all Patrons, and maintain 
how to perpe- no Sides. Hob. 319. 
trate and effet | F | 
ſuch wicked and unjuſt Uſurpations, for which he muſt one Day give a 
Account; but on the contrary, he is bound in Conſcience to know where 
his Right and Authority is bounded, and not ſtrain either. And I cn 
make no Sort of Doubt, but he is bound alſo in Conſcience to inform Pa. 
trons and others in their ſeveral Rights, where he finds them ignorant of 
them, and that Tgnorance, which is not to be preſumed, may not be hi 
Plea, neither this Duty ſhuffled off to his Chancellor, or other Official 
I crave Liberty to inſiſt, as the Acts of ſuch Officials are the Ad of the 
Ordinary, ſo are their Neglects, alſo the Neglects of the Ordinary. And 
as to the Plea of Ignorance, St. Germain is moſt indiſputably right, whe 
he, ſpeaking of Eccleſiaſtical Judges, as all Ordinaries are, fays, if they 
know not what in the particular Caſe is their Buſineſs and Duty to da 
they muſt inform themſelves from thoſe who are learned in ſuch Matten, 
and it will nct admit of a Degen, but it is alſo their Duty to knoy 
and be acquainted with all ſuch Temporal Laws, as any ways claſh d 
interfere with the Laws Spiritaal; for in ſuch Caſes, they are to be mia 
by the Temporal Laws: And to ſay, that they need not give themſeln 
this Trouble; for that they judge in their Courts by Officials, or 17 
ties, who are Gentlemen learned in the Laws of Holy Church, I f, 
thus to ſay, is ſaying nothing, or ho more, in Effect, than that thy 
who are to be Guides to others are to be led blindfold by others, and it 
with other Men's Eyes, and hear with other Men's Ears, and to judg 
and determine with other Men's Hearts, and according to other Men) 
Underſtandings : Sure this is pinning of one Man's Faith on another 


2. By the Patron. 


1. Though Preſentation is a Temporal Ath 
end performed by a Lapman, and, as ſi 
may be thoight not ſo proper to this Divijin; 
yet as the ſame is the firſt and moſt eſſetit 
Step to the introducing an Etclefiaſrical Þ 
fon into a Spiritual Benefice, or Living, n 
as it muſt precede Admiſſion and Iafoittiid 
which are Spiritual Ads done by and to 99 
tual Perſons, I bold it conveniem here to (it 
to Preſentation, previous to Admiſſion, Inf 
tion and Induction. N Pr 

LY 
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Jura Eccleſiaſtica, 


2. Preſentation is a Temporal Inheri- 
tance, and ſhall deſcend, as Lands, and ſhall 


de Aſſets, as Lands. Doct. & Stud. lib. 2. 
. 26, 36. | 


3. Preſentation, Preſentatio, is uſed pro- 


perly for the Act of the Patron preſentin 
his Clerk to the Ordinary to be inſtitutes 
in a Benefice, where ſuch Patron hath the 
Patronage, or Gift thereof, or Right of 
Nomination, or Appointment of a Clerk 
to fill ſuch a Church; as in Blo. Law Dic. 


Ind if the Biſhop refuſe to give Inſtitution 


and Induction upon ſuch Preſentation, an 


{Zion lies; for the Biſhop is but a Kind of 


an Attorney made by Law to do that for 

e Patron, which it is ſuppaſed he would 
do for himſelf, were there not ſome Let or 
Hindrance ; and therefore the Biſhop's Col- 


tion by Lapſe is in the Patron's Right, 
Wand for his Turn, and he ſhall lay it as his 


Poſſeſſion, Hob. 154, 155. h Le 
4 The Patron's Right was never ſubject 
d Churchmen, nor their Officers Eccleſiaſti- 

The Act of the Ordinary himſelf is 
ut in Execution of the Patron's Right, 
ke as the Admittance of a Copyholder ; 
nd the King himſelf, 'and much more the 

Ordinary, is only in Truſt to provide for 
he Patron's Neglect, that is, for him, and 


o his Uſe, and not otherwiſe. The King 


annot, much leſs can the Ordinary, tranſ- 
er this Truſt, The Metropolitan, or im- 


nediate Ordinary, whoever of them pre- 
ents by Lapſe, is but negotiorum Geftor, or 
Utorney, appointed by Law, to do that for 


e Patron, it is to be preſumed, were there 
ot ſome Let, he would do for himſelf; 
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Jura Eccleſiaſtica: 


and therefore it can be no otherwiſe than 


in his Right, and is rather an Adminiſtra. b. 
tion than an Intereſt.” The Patron's pre. 
ſentment takes place, even after Lapſe, a. Wb 
againſt the Ordinary, Metropolitan, or even * 
the King himſelf, ſo it be before Preſent. Win 
ment on Lapſe; and the King can have no d 
Lapſe, but where the Ordinary might have Wo: 
had it before. Preſentment is the firſt and be 
moſt worthy Act, and the Patronage is both WW th 
granted and pleaded by the Name of Ji 
bera diſpoſitio Beelefie, 14 E. 4. 2. GJ E. z. 4 
and the Quare impedit is quod permittat pre. 
ſentare ad Eccleſiam, c. que vacat & ad 
ſuam ſpectat Donationem, and the Acts of With: 
the Ordinary are but in Execution of it. M. 
13 E. 4. 3. 43 E. 3. 11. 11 H. 4. $0. The 
Patron's Right and Part to the filling of a ie 
Church, and making an Incumbent, is pri de 
tempore & potior jure, both in Time and to! 


Dignity ; and therefore the Ordinary's AQ ber 
cannot be good to perfect and finiſh that . 
Act which the Patron ought to begin. Hob. WW" 
Colt and Glover v. Biſhop of Coventry and iſ" 
Litchfield's Caſe. | | 

5. If a Man preſent to a Church, he 
may revoke it, and preſent another, and if 
the Biſhop will inſtitute the firſt, a Clan 
impedit lieth againſt him. Palm. 415. 

6. Admiſſion, Inſtitution, and Induction, ſun 
without Preſentation, are merely void. C 
Ja. 255. | | 

7. The Patron's Preſentation takes place te 
againſt the Ordinary after Lapſe incurred, MW 3: 
and before Collation. Hob. 152. Vide 13G 
EC3 ME. 3: 11. irn fur 


8. The 


Jura-Eccleſiaſtica; 


g. The Ordinary's Collation by Lapſe; or 


= tefore the Lapſe incurred, though it be 
bre. WY wrong, doth not diſplace the Patronage ; 
„ but hall be faid to be done in Right of the 
ven very Patron, being nothing but Inſtitution 
ne. ind Induction, which are his Office, as Or- 


linary, as well upon Preſentation as with- 


5 out; though he doth them out of Seaſon, 
ind he bath no Meddling with the Church or 


oth WM the Fruits of it. Hob. 316, 317. 
+ WI 3. 3) Looſe 


of Witte Diſturber and the Biſhop, and ſix 
it. Uonths paſs, the Biſhop. may not collate by 
The Lapſe; the ſame of the Metropolitan; for 
f a e ſhall never preſent by Lapſe, but where 
rie inferior Ordinary might have had Colla- 


ind ton by Lapſe, and ſurceaſes his Time, and 


A& WM berewith agrees 11 H. 4.8. 6 Co. 52.4. 
hat WW 2. The mines, and King are only. in 
06. Truſt to provide for the Patron's Neglect, 


nnd that for him, and to his Uſe; but this 


Truſt is not transferrable, ſhall not go to 
he de Executor of Ordinary, but to his Suc- 
d if eſor. He who preſents by Lapſe ef nego- 
are imm Ceſtor, or Attorney, appointed by 
lau to do that for the Patron, it is pre- 
ſumed, were there not ſome Let, he would 
do for himſelf; and therefore it is in his 
Right, and in Pleading the Patron calls it 
bis Preſentation. Hob. 154, 155. : 

3. Preſentation by Lapſe thereof, the 
Crown maintaining the Right of the true 
tron, and does not gain a Patronage a- 
janſt him. Palm. 311. | = 

1 5 4. If 


„when Quare impedit is brought againſt 


mung, — 
a. on 
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and therefore does not put the Patron to hi 


Informing themſelves (as they ought) d 


Jura Eccleſiaſtica. 

4. If the Biſhop collate to a preſenta}, 
Living, and his Clerk is inducted, yet it 
ſhall not put the rightſul Patron out of Pq 
ſeſſion; for it is no more than a Provision 
that the Celebration of Divine Service ig 
the mean Time, till the Patron preſent, h. 
performed; and this belongs to his Offce 


Qrare. impedit ; but his Preſentee ought u 
be received; and therefore in ſuch Caſe ng 
Plenarty by Collation could be pleaded . 
gainſt the Patron; for no Plenarty is ava 
ble in Law againſt him who hath Right, 
but only Plenarty by Preſentation ; ut 
with this agree the Words of the Statun 
V. 2. c. 5. Cum aliquis, Cc. præſentaverit 
aliquam Eccleſiam; but foraſmuch as Biſhy 
will admit and inſtitute Preſentees, withoy 


the Right of him who preſents, many f 
trons have loſt their Preſentments, without 
any Regard to Infancy, Coverture, 6 
wherefore the Statute W. 2. c. 5. was mad 
giving Remedy. 6 Co. 5o. 4. See much 
cellent Matter to this Purpoſe. 
5. Inſtitution and Induction are mere] 
void againſt the lawful Patron. See Cal 
Archbiſuop Armagh v. Attoruey General, u 
Error, 21 April 1130, before the Houleo 
Lords. 
6. The King's Turn which accrued t 
him by his promoting the Incumbent, is 
tisfied by another's dying in Poſſeſſion ; i 
after he comes too late; elſe the Execut0 
of ſuch Incumbent, who ſo held, tho . 
Miſtake, yet without Intention of Wrong 
might be accountable, See Caſe Arcbbih 


Arma 


1 ae... EY 7%, 
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emogh and Dr. Whaley v. Le Roy, in the 
ouſe of Lords, Feb. 1728, and April 1730. 
. Preſentation is the firft and moſt worthy 
, and the Acts of the Ordinary are but 

Execution of it; and therefore the Or- 
inary's Act cannot perfect and finiſh that 
ich the Patron — to begin. And ſo it 
ds I take it, that Induction and Iiftitutions 
ont Preſentation, are, not only, mere Nuts 
tics and void, bnt injurions and unjuſt Acłs; 
y Collation wit bout Tithe dogs not make att 
urpation. ER 


4. Where the Right to be tried. 


1. If the Parſon of B. take a ſecond Be- 
efce, deius le Stat. ſans Diſpenſation, where- 
the firſt Benefice is void, which is of the 
lings Patronage and after ad uberibrem Cun- 
law & ad tollendum onne dubium, he ob- 
vineth a new Preſentation from the King; 
d e 1 5 the Biſhop to admit 

nd ſuperinſtitute him, the Biſhop take Time 

adviſe, and in the mean Time the King 
reſents another, who is inſtituted and in- 
lucted, and then the firſt Parſon ſues the 
diſbop for In juſtice in the Spiritual Court, 
Prohibition mall be granted; for the Spi- 
tual Court may not examine the Right of 
reſentation. M. 3 Fa. B. R. Williant's 


ted 6 Co. 29. 2 Crd. 252. and Hbb. 302. pv. 
1 2. Ad- 


Church of England: And that this be don 


„ ©" TNONL 


A Dmiſſion. In Propriety of Speech, 4 
| miſſion is, when the Biſhop, upy 
Examination, admitteth him to be able, uf 
ſaith, admitto te habilem; but ſometime j 
a more large Senſe, admiſſus doth inclug 
inſtitutus alſo. Cujus preſentatus ſit adniſſ 
i. e. inſtitutus. Co. Lit. 344. a. Vide 50 
De Jure Regis Eccl. 9. 


2. lo to be admitted. 


1. Foraſmuch as the antient Fathers ( 
the Church, led by the Examples of i 
Apoſtles, appointed Prayers and Faſts i 
be uſed at the ſolemn ordering of Miniſ 
and to that Purpoſe allotted certain Tim 
in which only Sacred Orders might be give 
or conferred, we, following their Holy an 
Religious Examples, do conſtitute and de 
cree, that no Deacons, or. Miniſters be mad 
or ordained, but only upon the Sundg 
following 7ejunia quatuor temporum, Coll 
monly called Ember-Weeks, appointed in a 
tient Time for Prayer and Faſting, put 
poſely for this Cauſe at their firſt Inſti 
tion, and fo continued at this Day in ti 


in the Cathedral or Pariſh Church whet 

the Biſhop reſideth, and in the Time n 
Divine Service, in the Preſence not only B 
the Arch-deacon, but of the Dean and t) 


Prete 


Jura Eccleſiaſtica.” 


nared, in the Preſence of four other 


e leaſt, and allowed for publick Preachers. 
n 31. And none to be ordained both 
con and Miniſter the ſame Day. Can. 


w 
* 


n Dioceſe, unleſs he be of one of the 


js, and deſiring to be a Deacon is twenty- 


r Years complete, and hath taken ſome 
yree in either of the Univerſities, ' or at 
ſt except he be able to yield an Account 
ers bis Faith in Latin, according to the Ar- 
es of Religion approved in the Synod of 


nfirm the ſame by ſufficient Teſtimonies 


chendaries, at the leaſt; or if there ſhall 
pen to be any lawful Cauſe to be let, or 


rare Perſons, being Maſters of Arts, at 


2. No Biſhop ſhall ordain any, but of his 


niverſities of this Realm, or bring Letters 
niſſiry from the Biſhop of whoſe Dioceſe 


ee Years old, and to be a Prieſt twenty- . 


e Biſhops, Sc. Anno Dom. 1562, and to 


t of the Holy Scriptures ; and except 


38 


gien reover he ſhall exhibit Letters Teſtimo- 
of his good Life and Converſation un- 
1d der the Seal of ſome College of one of the 


malMiverſities of this Realm, where before he 
nloained, or of three or more grave Mini- 
s, together with the Subſcription and 
in aWſtimony of other credible Perſons, who 
pute known his Life and Behaviour by the 
nſtiſ4ce of three Years next before. Can. 34. 
in ti Upon Conſideration had of the Statutes 
„ 2. ) H. 4. 1 H. 5. Rot. Parl. 6 H. 4. 
48. & 4 H. 6. Nu. 29. if an Alien or 
me anger born be preſented to a Benefice, 
nly oF Biſhop ought not to admit him, but 
1d t lawfully refuſe him. 4 uff. 338. Soa 

Baſtard 


ſuta exiſtu, againſt all Perſons, except tt 


cium, &9 babere Curam Auimanum of ſych | 
3 H. 6. 13. 4. Co. 79. a. Dy. 346. 
eight Days. Can. 
Benefice who hath been ordained by anj 


cient Teſtimonial of his former good Lil 
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3. Toftiturion. © 
2. What it i, and its Hfecl. 


1. INſtitution is, when the Biſhop ſaith t 
1 che Clerk, inſitus ts Rectorem tali 


aum cura aninamm, £3 accipe Curan 
tuam E meam. Co. Lit. 344 4. 5 Co. De 


Ju. Regis Eccl. 9. 
2. By Inſtitution, Zecleſia plans & wn 


King; for when the Ordinary, on Exagi 
nation, admits him able, then he inſtitutes 
him, and ſaith, infitao te ad tale Bene 


Pariſh, & accipe Curam tuam £3 meam. Vid 
3. The Biſhop to inſtitute in twenty 
95. 

4. No Biſhop 2 inſtitute any to 


Biſhop, except he firſt ſhew him his Let 
ters of Ordination, and bring him a ſul 


and Behaviour, if the Biſhop ſhall require i 
and ſhall appear, upon due Examination, i 
be worthy of the Miniſtry. Car. 39. 


2. Where Admiſſion and Inftitution my 
refuſed. LSE 

The Biſhop refuſed one preſented to bit 

for Inſtitution and Induclion, becauſe 


was an Haunter of Taverns, and a Player 
TEES Y 2 88 unlauf 


W 

Jura Scclekaliies, 

. WY into ful Games, ob guad & diverſe alia Ci. 
nine he is Cyiminoſus & non 1donens, the par- 
gealar Cauſes were adjudged not ſufficient, 
fr they were not Mala in ſe, but Mala pro- 
kite, & ob quod & diverſa alia Crimina, he 


ind uncertain. 5 Cv. 58. a. Dy. 254. b. 


fb, 296. 2 Rel br. 353. (403 45) 


4. Tudiition: WAG a 
l. Whats bow performed, and its Ee, 
1. General. | 


THO! induction be a Matter of Temporal 
Cognizance, and therefore may be 


n as it cannot be properly dealt with, but to- 
gether with Preſentation, Admiſſion and Inſti- 
tution, I Dave adventured to confider ſome- 
thing of it in this Place, and I hope, not with 
the greateſt Impropriety. 

2. Induction, Induictio, or Leading into, 
b a giving an Incumbent Livery and Seiſin, 
8 it were, of his Church, by leading him 
to it, and delivering him the Keys of 
It, by the Arch-deacon, or Biſhop's Deputy, 


lam Dif. | | 
3. InduCtion is performed by Delivery of 
the Ring, or Bell-Rope, to the new inſti- 


to ſhew he hath taken Poſſeſſion, Ec. and 
tough Inſtitution makes the Parſon com- 
flete Clerk as to the Cure of Souls; yet, as 
bo the Temporalties, he hath nothing till 

. Induction, 


thought not to be ſo properly introduced here, 


and by his ringing one of the Bells. Blo. 


tured Clerk, that he may toll the Bell, Ec. 
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354 Jura Ecclefiaſtica; 
e Induction, and ſo hath no Remedy for ,, 
Matter due to his Church till then, 65; * 
this is triable by Jury, and not by the 0x. 

Carne ·» 8 
4. As to the Temporalties of an Eck. 
| Caftical Benefice, as the Glebe, Cc. the Pa. 
ſon hath not the Freehold thereof till Indue. 
tion. Vide Hare and Bulkley's Caſe, Php, 

Com. 528. 4 Co. 79. Dy. 346. 
5. Induction is a Thing notorious, and 
ſhall not be tried by the Ordinary, Sc. 60 


a 6. The Archdeacon inducts on the B. 
ſhop's Mandate, but that, de communi jim 
Vent. 319. 55 | | 

J. Induction is a Miniſterial Act in jur 
Epiſcopi, and like a Letter of Attorney ty 
deliver veiſin, which cannot be executed 
in the Life of him who made it. 1 Jen 
320. Note; There is a Quære in our Re 
porter, whether this Judgment was not at 
reverſed in the Exchequer Chamber, as is ſail 
in Sir William Jones's Rep. 78, 79. 


| 2. N pere triable. 


1. If A. be inſtituted and inducted to 
Church, and then is ſued in the High Cor 
miſſion Court; for that before B. was inſt 
tuted and inducted, and that after be 

was ſuperinſtituted and inducted, and is te 
be puniſhed, as an Intruder. A. anſwer 
that he knows not that B. was inſtituted anc 
inducted before him; by which he excuſ 
himſelf of any Crime; a Prohibition ſhi 
go; for that they ſhall not try which 0 
them hath the better Right, after Iuſtit 


4 | tio 


tion and Induction; but it ſhall be tried at 


Chival, Rol. Abr. Prohibition 292, 293. M4. 

2. If a Man, preſented to the Biſhop, on 
Refuſal, ſue to the Metropolitan who, after 
Monition, Citation and Default of the Biſhop, 
admits and inſtitutes the Incumbent; where- 
vpon he is alſo inducted, and after the Bi- 
ſhop ſaes ſon double Quarrel, appealing from 
the ſaid Sentence to the Delegates to diſan- 
null the aid Admiſſion and Inſtitution, a 
Prohibition ſhall be granted ; for that, after 
Induction, the Admiſſion and Inſtitution 
my not be drawn in Queſtion in the Spiri- 
Court. Mich. 12 Fac. Sir Timothy Hut- 


z and The Biſhop of Cheſter, per Cur. Rol. 
agg , Probibition 393. Ca. 10. 
but 3. If one, pending a Quare impedit libel in 
gr » Spiritual Court to avoid the Inſtitution 
Rf the Clerk of the ſame Church, after he 
ai inducted, a Prohibition ſhall go, elſe he 


ould prevent the Qruare impedit. Mich. 14 
fac. Fiſher & Chamberlene, Rol. Abr. Probi- 
n 294. Ca. 12. So it ſhall be, if after 
nduction, where there is no Quare impedit 
ding, if the Suit be to avoid Inſtitution, 


t0 Prohibition ſhall be granted, becauſe, by 
- 0-8 Induction, it is become Temporal, which 
int s the Spiritual to it; for if he ſhould 


od the Inſtitution, he would neceſſarily 
15 (080d the Induction. Ca. 13. 

4 If I preſent my Clerk and he is admit- 
d 2008s and inſtituted, and, before Induction, a 


al Court, that he may not be inducted ; 

0 thereupon an Inhibition is there granted 

the Archdeacon, that he do not induct 
Yor, IT, „ | him; 


Jura Eccleſiaſticg: — 385 


Law, Ge. Mich. 16 Car. B. R. Maddox & 


veat is entered by a Stranger into the Spi- 


386 


him; in this Caſe, a Prohibition ſhall je 


| If this ſhould be ſuffered, all Trials by Guan 


able by the Temporal Law, and is not tohe 


ter to the Court of King's Bench prays 


Jura Ecclefiaftica; 


ranted ; becauſe that being inſtituted, he 
th an Inception to the Lay Fee, and the 
Church is full againſt all præter le Roy; and 


impedit ſhould be ouſted. FH. 14 Fac. B. l 
Prohibition granted. Rol. Abr. 294. Ca. 14, 
FJ. Induction is a Temporal Act, and tri. 


avoided, but by a Suit of Quare impedit, or 
the like, at the Common Law, and not 1 
be undermined by alledging Inſufficiency it 
the Inſtitution in the Eccleſiaſtical Court 
for that Matter may come in Queſtion upat 
the Trial of the Induction at Common Lay 
which will not be good, if the Inſtitutic 
was defective; whereupon it was granted 
but if this Courſe might be admitted, the 
might avoid all Plenarties in the Eccleſiaſti 
cal Courts, or queſtion them, at leaſt upa 
Quarrel to the Inſtitution. Hob. 15. 


3. here delayed. 


If a Patron preſent A. his Clerk, to hi 
Church, and the Biſhop, by Examinatio 
delay him above two Months, contrary t 
the laſt Canons; whereupon A. fearing lei 
a Lapſe ſhould incur, ſues a duplex Quer 
in the Court of Audience ; by which t 
Biſhop is inhibited to preſent ; and aftertl 
ſix Months, the Court of Audience givt 
Judgment for him, and after the Biſhq 
notwithſtanding collates, and upon this Ma 


Prohibition to the Court of Audience, M 
Prohibition ſhall be granted ; for now, if FA 


/ 
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be a Lapſe, the Eocleſiaſtical Law may not 1 

remove him; the Church being full; and if 

the Biſhop be a Diſturber, then his Clerk | 8 
ſhall be removed, notwithſtanding the fle- $ 
narty for ſix Months before the Writ pur- 
chaſed ; for Collation, ſans Title, does not | = 
make an Uſurpation ; and therefore, guacun- 1 
que via data, it does not belong to the Eł- 
cleſiaſtical Law to proceed in the duplex que- 

rela. Tr. 3 Fac. B. R. inter Palmer & Smith. 
prohibition granted, and Conſultation de- 
nied. Roi. Abr. Probibition 294. Caſe 16. 


5. General to Ad miſſion, Inflitu- 
tion and Iuduction. es 
1. No may be a Prieſt or Deacon, when, 
where, by whom, and before whom to be 
ordered, or ordained. | | 


TIDE the Canons to theſe Purpoſes, 2 
poſtea, for what may be refuſed, and 
efore under the Diviſion Admiſſion. | 


2. The Office of Biſhops in theſe "Caſes. 
Vide ante Preſentation, the Duty of Bi- 
Nops to Patrons in ſuch Caſes. | 


. If any Biſhops ſhall admit any Perſon 
the Miniſtry that hath none of the Ti- 
in the ſaid Canon mentioned, he ( /#ch 
hep) ſhall keep and maintain him with all 
ings neceſſary, till he do prefer him to 
ne Eccleſiaſtical Living; and if the ſaid 
Mop ſhall refuſe ſo to do he ſhall be ſuſ- 
ded by the Archbiſhop, bring affiſted bx 
1 CCS another 


\ 


Jura Eccleſtaſtica. 
another Biſhop, from giving of Orders, 
the Space of a Tear. Can. 33. Y 
2. The Biſhop is diligently to examine 
every Candidate for Orders, in the Preſency 
of thoſe Miniſters who ſhall aſſiſt him at the 
Impoſition of Hands; and if he have any 
awful Impediment, he is to cauſe ſuch Mi. 

niſters carefully to examine every ſuch Per. 
| fon, ſo to be ordered, provided they, why 

aſſiſt the Biſhop in examining and ordering, 

be of his Cathedral, if conveniently may 
Ti] be had, elſe other ſufficient Proctors of his 
Il Dioceſe, to the Number of three at leaſ, 
{il and if any Biſhop, or Suffragan, ſhall adm 
any to ſacred Orders, who is not fo qual 
| fied and examined, the Archbiſhop of hi 
| Province having Notice thereof, and being 
11 aſſiſted therein by one Biſhop, ſhall ſuſpend 
ih; the ſaid Biſhop, or Suffragan, ſo offending 
216 from making either Deacon, or Prieſt, ſo 
4 g the Space of two Years. Can.35. I do u 
doubt à religious Ob ſervance is paid to th 
Canon, and that there are no private Ord 
nations, &c. contrary to or inconſiſtent with i 


* 


3. Where to be tried. 


1. The Eccleſiaſtical Courts may try! 
ſtitution; but the Temporal Courts mu 
try Induction. Mich. 14 Fa. Fiſh and Chi 
berlene, Ro. Abr. Prohibition, fo. 314 31! 
(E.) Caſe 2. 0s 9 85 
2. In a Quare Impedit, Admiſſion and It 
ſtitution ſhall be tried by Certificate of f 
Ordinary; but Induction ſhall be tried! 
pais. Bro. Abr. Trials, 109; but if the! 
ſhop be Party, Admiſſion and Inſtitution? 
. N triad 


— 


able by the Metropolitan; but Induction 
| and Inſtallation ſhall be tried per pars. Bro. 


* 
, 


ine Abr. Trials, 117. 


th 3. Iſſue upon an Induction was tried per 
the pats, and not by the Biſhop. Bro. Abr. 


. 


I. e impedit, 54. Trials, 28. 2302415: 
Mi 2 In Quare Impedit, if the Iſſue be upon 


ber. dee Admiſſion, Inſtitution and Induction, it 


who ſhall be tried per pars, ratione de P Induttion ; 
which is by the Arch-deacon ; eadem Lex of 
Inftitution and Inſtallation ; for Inſtallation 
js alſo by the Archdeacon, which lies in the 
Notice of the Country ; but where Iflue is 
upon the Admiſſion and Inſtitution only, it 
ſhall be tried by the Biſhop; and becauſe 
the Biſhop was Party, it was tried by the 
Metropolitan, and a Writ made to him ac- 
cordingly to certify the King's Court. Bro. 
for. Dial, 44. Vide etiam 3. 

5, Where has been Inſtitution and Induc- 
ion, if Suit be to avoid Inſtitution, a Prohi- 
bon ſhall be granted; becauſe by the In- 

luction it is become Temporal, which draws 

he Spiritual to it; for if he ſhould avoid 

Inſtitution, he would neceſſarily avoid the 

nduction. Rol. Abr. Prohibition, Caſe 13. 

6. If a Man be admitted, inſtitured and 

nducted to a Church, and after is ſued in 

e Spiritual Court for the Inſtitution, ſup- 

ling it was not good; for that by the In- 

tion the Parſon hath the Church, as a 

ay Fee; and foraſmuch as the Common 

ww ſhall be prefer'd before the Spiritual 

w, it draws the Trial of all to it, elſe 


ey, by this Means, might try all Rights 
Patronage in the Spiritual Court. Rol. 
Cc3 5 


8 k * . | 
3 9 ] Ep 


lure impedits ſhould be overthrown ; for 


1 1 4 . 
ET” 44 
; » 1 


1 — 


Ar. Probibition, fo. 3. 2 15 Ja . R. 
| enter Hitaben and Glover, reſolve per min 0 
Cure. Vide Rol. Abr. Probibition, fo. 4. 

7., If a Man be inſtituted and indnQtd, 
a after is deprived; for that he was in. 5 
ſtituted contrary to, and againſt, the Cour Will # 
ef the Eeclefiaſtical Law, this Sentence of Wil at 
Deprivation is void, becauſe it is become 

Lay Fee by the Induction, Rol. 4b, 
Prabilutiom, fo. 5. Hutchin and Glover, Tin. 
15 Ja. B. R. 

8. Induction is but a Formality, and 
cherefore not to be ſtrialy examined. Jen 
p20; 

9. Sir Timothy Hutton brought Quare in- 

. before the ny ges of Lancaſter, where 
= Truth of the Caſe was, he had pre- 
{eated. Boothe, his Clerk, to the Biſhop of 
Cheſter, being Oidinary, who refuſed: him, 
whereupon he complained to the Archbiſhop 
of Torks who ſent his Monition to receiv 
the Clerk within Time, or elſe to appear 
before him and anſwer, who doing neither 
the Archbiſhop received the Clerk, and it 
ſtituted bim, and by his Warrant he wa 
alſo: inducted. Now the Biſhop and one 
King, a great Scholar, preſented by the 
King fued in the Delegates on Suppoſiti t 
the Inftitution by the Archbiſhap was voi 
and, by Conſequence, meant to avoid 

on too, as being {ans Warrant 
whereof the Reaſon: was, becauſe the Are! 
biſhop-did-inſtirute, c. here: at London, be 
mg: up in Parliament Time, and: they Þ 
tended; thoſe; Acts of his being chen out © 
che Dioceſe were Nullities; whereupe 
Serjeant Hutiun prayed a Prohibition, ant 


Juta Eccleſtasc as. 391 
this Court was of Opinion, that this Skit | 
ought to be prohibited; for fine, by Indac- 
tion, which is a Temporal Act, and triable 
by Temporal Law, the Chureh is full, it is 
not to be avoided, but by a Suit of Nuare 
inpedit, or the like, at the Common Law, 
and not to be undermined by alledging In- 
ſufficiency in the Inftitution, in the Court 
Feclefiaſtical ; for that may comme in Que- 
ſion, upon the Trial of the Induction at 
Common Law, which will not be good, 
if the Inſtitution was nor good; where- 

th 


nd ; 

ot WW vpon it was granted; but if this Courſe 
might be allowed, they might avoid all 

u. Penarties in the Eccleſiaſtical Court, or 

em queſtion them, at leaſt, upon Quarrel to 


the Inſtitution. But it was ſaid to Ser- 
jeant Hutton, that he did not pray his Pro- 
hibition in Reſpect of his Grote impedii 
hanging ; becauſe, of his own ſhewing, the 
iv 2:72 impedit muſt abate; ſor the Church is 
er full of his Preſentation ; but he muſt make 
his Surmiſe, that the Church being full (ut 
ſupra) that they ſeek (ut ſupra) without 
Mention of the Qrare impedit; and though 
one this Advowſon - and Church were in Lanca- 
re, and the Rare impedit ought there to 
de brought, and not here, and there alſo 2 
Prohibition might be had; yet the Opinion 
vas, that Prohibition · might be granted alfo 
i this Court; becauſe rhe Title of the Ad- 
wwſon is not hereby queſtioned ; but rhe 
Intruſion far le Common Law (whereof this 
Court hath genera} Care) is to be reſtrained; 
And the Prothonotaries ſaid, that they have 
Ommonly Prohibitions into Chefter upon it. 
This Act of the Court was complained of 
Cca4 to 


! 
'S 
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to the King, and he ſignified his Pleaſure, 


ſultation granted; but we anſwered his Ma. 


in ſome Caſes a Jury ſhall inquire of Ple. 


49. 4. 


put in Iſſue in Quare impedit, and the Ordi- 


if the Clerk be alive; but if he be dead, 
then it ſhall be tried per pais. Bro. Alt 


Jura Eccleſiaſtica. 


both by Sir Thomas Lake, and the Archbiſhop 
of Canterbury, that he would have a Con- 


jeſty by Letter, that we could not do it by 
Law ; and it was left, and ſo it ſtood, Hy, 
1575 10. 6 | 

10. Plenarty, or not, of a Church ſhall 
be tried by the Biſhop, if the Plenarty wa 
by Inſtitution ; for that Inſtitution is a 5p. 
ritual Act; but in Caſe where there is no 
Plenarty, till InduQion, then Full, or not, 
ſhall be tried per pais; for Induction is a 
Thing notorious, and {hall not be tried by 
the Biſhop. - Vide 22 H. 6. 2, &c. And yet 


narty, as in the ſame Caſe; and in all Suan 
{mpedits one of the three Points inquirable 
is, whether the Church be full or not. 6C, 


X. Ability, and Nonability, « 
Clerks. | 
1. Where to be tried. 


15 HERE the Ordinary refuſeth the 
f Clerk for Nonability, which i 


nary is Party, it ſhall not be tried by him, 
becauſe a Party, but by the Metropolitan, 1. 


1 


e 


Trials, 52. . 
2. In Quare impedit, able, or not able, 1s 


triable by the Certificate of the Guardian 
| q 


9 


Jura Eccletiaſtica. 


of the Spiritualties of the Archbiſhoprick ; 


% hut if the Clerk be dead, it ſhall be tried n 
on. atriam. 2 Bro. Abr. 301. 8. 


Ia. 3. Quare Impedit againſt the Biſhop, who 
bah that he refuſed the Clerk for Diſabi- 
6, ly, the Plaintiff ſaith he was able, it ſhall 
be tried per pais; for the Clerk is dead. Bro. 
ll . Viſue, 61. e 

mW 4 Ability of Clerk, where he is d 

Sri. is to be tried per pars. Skin. 468, 


no 15 
ot, ll Ham ee 
y XI. Refuſal of Clerks. 

yet 1. Wherefore may ble. 

le. | 5 121 bog „ 
are 82 Villeinage, Criminoſus, within 
die D Age, & nzient able, are good Cauſes 


to refuſe a Preſentee. Bro. Ar. Quare Im- 
elit, 119, 1 %]ů 3 

2. If the Preſentee was perjured, it was 
good Cauſe of Refuſal, tho* no Conviction; 
ſo if he hath killed a Man. 2 Rol. Ar. 
reſentment, Refuſal, Z. oe 


XII. Ordinaries Licences, 


the 3 

| 1 1. Whether abſolutely and eſſentiallß 
oh aecefſary. RL» 

im, | , 

an, 


ad, 
\br 


1s 
lan 
0 


man's Law, himſelf aWows; that 'where 


mens 


1 


wont: fich Clerk hath been licenſed be. 
IM Rs 1 


ie licenſed before takes Ecclefiaſtical Prefer- + 


TNOCTOR Watſon, in bis Clergy= . | 
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394 Jura Ecciefiaftice, 

ment in another Dioceſe, it is not noceſſyj 

Fake another Licence from the Ordinary, in 

whoſe Dioceſe the ſecond Living is. Fol. 10 

274. Aud [0 it is of a Donative, which in. 

deed is a much ſtronger Caſe, as the Bio 

Bas nothing to do with it, and very little, 

aber nothing with the Clerk. See 1 My 

90. 3 Salk. 144. | 1 

2. Mir. 3 Geo. 2. in Scacc', Price v. Pro 

In this Caſe the Lord Chief Baron (aid, 

that every Curate muſt take a Licence un 

' leſs Fellows of Colleges, £9. And Cart 

Baron ſaid, that no Curate is obliged 9 

take a new Licence upon a bare 'Tranlation 

of a Biſhop; and that though this is fr 

quently done, it has been complained of is 

XIII. The Subſcription of Clerk 

1 THERE are. ſeveral Statutes direflin 
Subſcription tu the Articles of tht 

Church after having read them, and alſo d 

rectiug what Oaths, and in what Manner 

Time, and Plates to be talen; but theſe i 
Matters ſo well known, that I need not tali 

much Notice of them in this Place, and ther 

' fore the following Caſes ſhall. ſuffice. 

= A Subſcription by a Clerk (as to it 

ſhall hereafter Cao 4 cles of the Church) to 
be received that og L laue of the Realn 
into the Mt- require, is not ſufficient ; becauſe he is i 


either by in- -_ © * Cubferide 


Ritution or Collation, be admitted to any Becleſiaftical! Living, nor f 
fered to preach to eatechiſe, or to be a Lecturer, or Reader of Divuuty 


e , 


$ 
4 


Juin Ecctefiaſites,  yog 
ſubſcribe generally, and not with any Re- Ss; 
-rvation. By Lord Chancellor, the two Nw 
ef Juſtices, and Chief Baron. Meor, any Cathe- 
. 783. e dral or Colle- 

a . 5 . giate Church, 
9 or Market- Town, Pariſh Church, Chapel, or in any other Place 
bin this Realm, 5 he be licenſed either by the Avehbiſhop, or by 
he Biſhop of the Dioceſe, where he is to be placed, under their Hands 
Ad Seals, or by one of the two Univerſities, under their Seal likewiſe, © 
ad except he ſhall firſt ſubſcribe to the three Articles (contained in this 
Cour). 1. The King's Supremacy, and. that no foreign Prince, Per- 
on, Prelate, State or Potentate, ſhall, or ought to, have any Juriſdiction, 
Power, Superiority, Preheminence, or Authority Eccleſiaſtical or Spiritual 
ithin his Majeſty's Realms, Dominions and Country. 2dly, That the 
Book of Common Prayer, Oc. containeth in it nothing contrary to the 
Word of God, and that it may lawfully be uſed ;, and that he himſelf 
il uſe the Form in the ſaid Book preſcribed in publick Prayer and 
ininiftration of the Sacraments, and none other. 3dly, That he al- 
weth the Book of the Articles of Religion, agreed upon by the Arch- 
hops, Cc. (Canon 1562.) beſides the Ratiſication to be agreeable to 
Word of God: And ſuch Perſon is ta ſubſcribe. in the preciſe Form 
i this Canon preſcribed. And if any Biſhop ſhall ordain admit, or li- 
tmſe any as is aforeſaid, except he firſt have ſubſcribed, as aforeſaid, 
all be ſuſpended from giving Orders and Licenees to preach for the 
bace of twelve Months; but if either of the Univerſities ſhall offend 
drin, they 5 left to the Danger of the Law, and his Majeſty's Cen- 
ve. Can. 36, 37. 25 
If any Winner having ſubſcribed, as aforeſaid, ſhall omit to uſe the 
Form, Cc. preſeribed in the faid Book, let him be faſpended, and if, 
fer a Month, he do not reform and ſubmit himſfelf,, let him be excom- 
uunicated, and then, if he ſhall not ſubmit himſelf within the Space of 
other Month, let him be depoſed from the Miniſtry. Can. 38. And 
if a Clergyman is thus to be puniſhed for an Omiſſivn, how, ourht he to be 
pred for broaching any Antichriſian, or Horetitul, Notions contrary to 
tte Principles he has avowed and fun in moff ſoles Manner, with all 
Wu Might to. defend and maintain, or for # vicious I tn the Scandal of 
lhpion, and the Loſs of Souls ; for. the 1. hold, mf! be either the 
„ or worſt of Men, and that there is ſcarce any Indifferency in the 
„ & to others, though there may comparationy — Far be 
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88 x XIV. When one may be ſaid it 
be Compleat Incumbent, 


i General. | 
| \ TIDE Diſpenſations, in what Time ty ly 


Jura Ecclefiaſtica) | 


2. Iſhat Intereſt he bath in hi 
Benefice. 55 


1. LCcleſiaſtical Offices, as Biſhopricks 
| ' Deaneries, Rectories, which are in 
ſtituted for the Government of Ho 

Church, ſhould continue in Courſe of per 

petual Succeſſion, aſque ad finem Seculi; and 

therefore no Man may take ſuch Office in 
his natural Capacity; but every ſuch Eccle 
ſiaſtical Officer is a Body Politick po fad 
as a. Parſon is incorporate by the Comme 

Law. 40 E. 3. 2). So Biſhops, Deans, &. 
2/1 is have their Offices in Politick Capacity, anc 
114 fe in Courſe of Succeſſion. Dav. 45. b. 
it h 2. Whenever the King gives a Biſhoprick 
in Ireland, where all Biſhopricks are given 
14 and granted by the King's Letters Patent, 
04 dy the Stat. 2 Elix. c. 14. there needs nd 
1... Limitation of Eſtate in the Donation, n0 
I\f C more than in the Inveſtiture per annulun & 
il ' baculum, made by the antient Kings of Fry 
| | land before the Norman Conqueſt, and after; 
for King John was the firſt King, who, 0 

his Charter dated 15th January Anno 16th 
of his Reign, granted Power and Liberty 

to all Churches, Cathedral and Conventua, 
in England to make Canonical — ol 
, . | thei 


* 


Jura Eccleſiaſtica. 
their Prelates, petita prius, of him, his Heirs 
d charter is found in Mat. Paris Hiſt. Mag. Fo. 
253. Dav. 46. a. | | 
3. A Biſhop, a Dean, Cc. may not have 
in Eſtate at Will for Years, or Life, or In- 
ail, in his Biſhoprick, or Deanary ; but 


tut not to them, and their Heirs; but only 
to them and their Succeſſors. Davis 45. b. 

4. In the Grant of a Deanary made by 
the King, there needs no Limitation : of 


4 for Life, or Years, Ec. it ſhould be re- 
pugnant and contradictory to the Grant; 
for the Dean may not take the Deanary, 
other than to him, and his Succeſſors, which 


e in ARES [ | 
cle Wo! Limitations are void. Dav. 46. 2. 
. Alſo a Deanary, which is Donative, may 


not be granted for Years, or at Will, by 
would follow; for that the Freehold of the 
ands, which the Dean hath in Right of his 
Deanary, ſhould be, by this Means, in per- 
ww will not endure. Dav. 46. 4. 


Dioprick may not be granted pur Vie tan- 
um is, on Account of another Inconvenience ; 


F Right. Lit. 143. b. which Writ may not 


* be brought by him, who hath no more than 
ch bare Eſtate for Life, and by that Means 
erty e Church ſhould be diſinherited, and that 
ual, ichout Remedy, which the Law will not 


er. Dar, 46. 4. 20 
5 7 7 Tho', 


and Succefſors, Licentia eligendi, &c. which 


they have Eſtates in Fee in their Hands; 


Eſtate, or if a particular Eſtate be limited, 


js an Eſtate in Fee; and therefore theſe Sorts 


Reaſon of a very great Inconvenience, which 


tual Abeyance, which Inconvenience the 


6. Another Reaſon why a Deanary, or 


bor a Dean, or a Biſhop may have a Writ 


397 
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5. Tho', upon Preſentation, Inſtitui 
and Induction, of a Parſon to a Rede 
there is no Limitation what Eftate the par 
ſhall have in the Rectory; yet the Ly 
creates his Eſtate before, and gives to him 
Fee in Fure Hccleſic. Dav. 46. a. 


XV. How Clerks are privilegs 


5 Church ſhall enjoy her Liberti 
in Quietneſs. Stat. 14 E. 3. ay. 
2. Priefts not to be arreſted doing divir 
Service. Stat. 50 E. 3.5. Stat. 1 R. 2.1 
3. Doctor Lee, having Lands within tf 
Level, was made an Expenditor by the Con 
mi ſſioners of Sewers; whereupon he pray 
his Writ of Privilege in this Court, and 
was granted; for the Regiſter is Vir milita 
Deo, non implicetur ſecularibus negotiis; © 
the antient Law is, quod Clerici non pom 
tur in Officio. F. N. B. Clergymen are n 
to ſerve in the Wars. 1 Vent. 105. Dr. Les 
Caſe. 1 Mod. 282. S. C. Vide 1 Lev. 30 
2 Keb. 69 3. e 


XVI. Fw reſtrained. 
1. From Secular Concerns. 


1. IT is enacted, that no Spiritual Perſo 

Secular, or Regular, beneficed wil 
Cure, by Authority of any Licenſe, Di 
penſation, or otherwiſe, ſhall take any i 
ticular Stipend, or Salary to fing for a 


Soul; nor have or occupy by: hiraſelf, « be 
5 ; 


1 


Jura Eccleſtaſica. 
6 
re 


Li 
im 


thereof, on Forfeiture of forty Shillings a 


reafurerſhip, Chanterſhip, or Prebendary, 
any Cathedral, or Collegiate Church; 
or Parſonage that hath a Vicar endowed, 
or any Benefice perpetual appropriate, be 


enefice with Cure in any Article in the ſaid 
t. Stat. 21 H. 8. cap. 13. 


egree, or Condition, ſhall have, uſe, or 
tep by him, or themſelves, or to their Uſe, 
Commodity, any Tan-Houſe or Brew- 
Jouſe (other than for their Families) on Pain 
Ten Pounds a Month, prout in le dict. 
. fave as in the ſaid Statute is provided. 
. 21 H. 8. cap. 13. 

. Eccleſiaſticks are prohibited to traffick, 
any Places, in any Cattle, Corn, Lead, 
, Hides, Leather, Tallow, Fiſh, Wool, 
dod, or any Manner of Victual, or Mer- 
ndize, on Forfeiture of treble Value, and 
i Bargain to be void, ſave as in the ſaid 
tis excepted, Stat. 21 H. 8. cap. 13. 

4 No Spiritual Perſon, Secular, or Re- 
ar, ſhall take to Farm, to himſelf, or to 


nors, Lands, Tenements, or other He- 
taments, for Life, Years, or at Will, on 
dof Forfeiture of Ten Pounds for every 
mth, one Half to the King, the other to 
y ſuch Perſon, as will ſue for the ſame, 


r ann the Act is mentioned, and ſuch Leaſes 
f, void 21 11. 8. cop. 13. Vide 27 H. 8. 
n 1 fo. 21, 


other to his Uſe; any Parſonage, or vi- 


Week, prout in le Stat. Provided that no 
peanary, Archdeaconry, Chancellorſhip, 


en as comprehended under the Name of 


2. No ſuch Spiritual Perſon of what Eſtate, 


Uſe, by any Manner of Means, any. 


Jura Eccleſiaſtica. 


Fo. 21, 23. alſo Serjeant Ewer's Read. upon 
the two firſt Branches in Gray's Inn Hal 
Lent Anno 1637. Dy. 27, 28, 358. 

5. Scot brought Debt againſt Laws Clerk 
ſur le Stat. 21 H. 8. the Writ was Præciht 
Will's Laws quod reddat nobis & oli Seat, qui 
tam pro nobis, quam pro ſe ipſo ſequitur, 1100 
guas nobis & prafat. Fob'i debet, Ec. and de. 
clares for taking to Farm fix Acres of Land, 
and holding the ſame fix Months, per quad 


Adio, c. for 50 l. The Defendant plead- 


eth, quod ipſe non debet præfato Job'i qui 
tam, c. predict. 110 l. nec aliquem inde De- 
narium in forma qua, - &c. whereupon Iſſue, 
and the Jury found, that the Defendant did 
owe 30 J. and for the reſt, quod non debet. 
Henden in Arreſt of Judgment, took two Ex- 
ceptions; 1. That the Verdict expreſſeth 
not for which Farm, nor for which of the 
Months the 30 J. was due. This Exception 
was not regarded by the Court; becauſe the 


Demand and Iſſue was for 110 J. in general, 


tho* it had been more formal to have diſtin- 
guiſhed it better. 2. Exception was, that 


the Defendant had not anſwered the Writ 


and Declaration ; for the Plea ought to have 


been, as the Demand is, quod ipſe non debet 


difo Domino Regi & prafato Job qui tam, &. 
which the Court regarded the rather, be- 
cauſe the Statute of Feofailes excepts penal 
Statutes. Hob. 32), 328. © 

6. Una Ecclefia unius Reforis, as one Wife 
to one Husband; that the Parſon ſhould not 


farm, graze, Ec. nor mingle himſelf with 


ſecular Affairs, that might withdraw his 


Mind. Hob. 157. 
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XVIII. : Reſidence, . 


D Eſidencg, and Non- reſidence, what is, 
R 2 en ts. 540. 6 Co. 21. 5. f 
2. A Parſon or Vicar is called Incumbent, 

becauſe he is ſpppoſed to be reſident, and if 

he is diſturbed'in his Office, for his Remedy, 
aide Stat. 2 & 3 E. 6. c. 1. alſo Stat. 17 & © 

M. feſſ. 1. cap; 18. Card 

3. By Stat. 21 H. 8. c. 13. None is to 

procure a Licenſe for Non-reſidence, con- 

trary to the Statute, under the Penalty of 

20. for every Time they put ſuch Licenſe 

in Execution. 9 88 | 
4. Every Spiritual Perſon promoted to 

any Archdeaconry, Deanary, or Dignity, 
in any Monaſtry, or Cathedral Church, or 
other Church Conventual, or Collegiate, or 
being beneficed with any Parſonage, or Vie 
carage, ſhall be perſonally reſident and abide 
in, at, and upon, his ſaid Dignity, Prebend, 
or Benefice, or at one of them, at the leaſt; 
and in Caſe any ſuch Perſon keep not Reſi- 
dence at one of his ſaid Dignities, Prebends, 
or Benefices, &c. but abſent himſelf wilfully - 
by the Space of one Month together, or for 
two Months, to be accounted at ſeveral 

Times, in any one Year, and make his Re- 

ldence and Abiding in any other Places by 

ſuch Time, that then he ſhall forfeit, for 
every ſuch Default 10 J. Sterling, ſave ſuch 

45 in the ſaid Act are exempted from Reſi- 

cence, Stat. 21 H. 8. cap. 13, + 
5. A Parſon ſhall be intended by the Law 

edent upon his Benefice for the Cure of 
Yo. II. Dd. . 


Jura Eccleftaſtica, 
the Souls he hath there; for a Parſon who 
hath Cure of Souls, and is Non-reſident, 
non eſt Diſpenſator, ſed Diſſtpator, non Specu- 
lator, ſed Spiculator ; and therefore Non-reſi. 
dence is not to be preſumed, zor countenanced, 
11 Co. 70. b. OB 

6. On ſpecial Verdict, it was reſolved, 
that a Parſon ought to reſide upon his Rec- 
tory, upon the Parſonage Houſe, and not in 
another; tho' within. the ſame Pariſh ; for 
the Statute doth not only intend for ſerving 
the Cure and Hofpitality ; but alfo for the 


Maintenance of the Houſe for Habitation 


of the Parſon, and that, nor only for him- 
ſelf, but for his Succeſfors, that they allo 
might maintain Hoſpitality there: Vet lau. 


ful Imprifonment, or Want of a Parſonage 


Houſe, are good Excuſes for Non-refidence; 
for Impotent ia excuſat Legem; and theſe Caſes 
are excepted out of the Statute by Con- 
ſtruction of Law. Sickneſs alſo, without 
Fraud, a good Cauſe; ſo if removed, by 
Advice, for better Air, and for the Reco- 
very of his Health. 6. Co. 21. 0. Mo. 340. 

- 5, No Conſtruction can be too liberal to 
make Parſons reſide, and take Care of their 


. Pariſhes, Oc. Giib. 230. Ver le Livre. 
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XVIII. How an Incumbent may 
vacate his Eccleſiaſtical Be- 
nefice fs | : 

1. By Acceptance of another in- 
compatible without Diſpenſa- 
tion, &c. — N 


I. General. 


1. A Cardinalſhip at Rome made a Par. 


ſonage at Durham void. Palm. 459. 
2. If a Biſhop in England be made a Car- 


anal, the Biſhoprick becomes void, and the 


King ſhall name the Succeſſor ; becauſe the 
Bihoprick is of his Patronage. 4 Inſt. 357. 
If an Incumbent be made a Biſhop, or ac- 
cept of another Cure, the firſt is void. Vau. 
"Io 1 1 
3. A Biſhop taking another Biſhoprick, 


the firſt is void, by the Conſent of the Su- 


perior. Palm. 462, 464. Van. 21. 


4 It was agreed by all, as well Juſtices, 


s thoſe at the Bar, that if a Parſon, or 
Dean, in England, take a Biſhoprick in Jre- 
lud, that this makes the firſt Church void, 
by Ceſſion, and /hitlock gave the Reaſon ; 


for that there is but one Common Law for 
al the Church. Nemo poteſt habere duas Mi- 
litas, nec duas Dignitates. It is impoſſible. 
a Man ſhould be in two Places at the ſame 


Time, Sc. Palm. 458, 469. Vang. 21. 
5. APrebendary made Dean, the Prebend 
8 void, by Ceſſion. 5 B. 2. Breve 800 ac- 
dani. Palm, 461. 
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6. A Man having a Benefice with Cure, 
to the Value of 10J. or more, receives ano. 
ther Benefice with Cure, and is inducted 
into it; now the firſt is void, ac fi eſſet per 
NMortem vel Reſignationem, E hoc per 21 H. 8. 
Dy. 255. Vau. 21. 779 | 

7. The Biſhoprick of Man made a Ceſſion 
of. a Benefice.in England. + Palm. 459. 

8. A Man, beneficed in the Dioceſs of 
Peterborough, which was of the Value of 8], 
or more (and yet is valued in the Records 
of the Exchequer for Firſt-Fruits and Tenths 
at 6 a Year only) accepts a Benefice with 
Cure in the Dioceſs of Gloncefter, and is in- 

_ ducted thereto; by this the firſt is void. 
Dy. 237. a. Vang. 21. 5 
9. It is ſaid in Hob. if a Man, having 

 Benefice, take another, ſaus Diſpenſation, 
tho' he be not inducted, and ſo not within 
the Statute 21 H. 8. yet the Patron of the 

firſt Church may take it, as void, and pre- 
ſent preſently, or may leave it, as full, till 
Sentence of Deprivation. Hob. 166. Van. 21. 

10. Upon Iſſue, trum Eccleſia vacavit per 
mortem, &c. in Quare impedit, the Caſe was, 
a Man had a Benefice compatible, and ſas 
ſufficient Diſpenſation, took another compa- 
tible; but did not ſubſcribe to the Articles 
of Religion, according to the Statute 13 Flix. 
and yet was admitted, and inſtituted, and 
inducted to the ſecond Benifice. re, upon 
the Evidence, if this made the firſt Benefice 
void, by the Stat. 21 H. 8. or not. Et fer 

Odinionem Curie held, that the firſt Benefice 
vacavit per Mortem, and nor by Reaſon of 
taking the ſecond Benefice, and that he was 


never lawful Parſon of it by Force of the 
EE hs | | Statute 


Jura Eccleſiaſttea; 


gutute of 13 Eliz, Dy. Laſt Caſe. Vide 


Hub. 168. 


11. No Eccleſiaſtical Perſon, having ts. 


nefice, with Cure, of 87. a Year, or above, 


Souls, and be inſtituted and inducted in the 
ſame; but the firſt ſhall be from thence void, 
and the Patron may from thence preſent, 
except as in the Statute is provided. Star. 


21 H. 8. cap. 13. | | 2, 
12. Parſon made Biſhop, Parſonage void. 


Palm. 345. 11 H. 4. 60 & 74. Dy. 159. 


4H. 4 2. 32 H. 6. 5 E. 4. 19. 24 Palm. 
348, 349 Biſhop what. Palm. 345. 

13. Plenarty by Collation is good againſt 
another Parſon, but not againſt the Patron. 
Palm. 346. 1 =o 

14. One, collated to one Benefice, is after 
collated to another, the firſt is void. Palm. 
346, 347. „„ md 2-65 

15. Quare impedit ad preſentandum ad Ec- 
team Vicarie de Iching ſtoke, and makes Ti- 
tle by Stat. 21 H. 8. for that one Hilſton, 
being Vicar there, which was a Benefice. 
vith Cure above 8J. a Year, Auno 15 King 


rage of Holcombeburnel in Com. Devon, being 
alſo a Benefice with Cure, and was thereto 
admitted, inſtituted, and inducted ; ſo that 
thereby the firſt Benefice became void, and 
ſo remained two Years, and ſo Title of Pre- 
ſentation accrued to King Fames, and from 


(King Charles) and therefore belongs to him 
to preſent. The Archbiſhop claims nothing 


confeſſeth the King's Title from the Accep- 
| DeS4 tance 


ſhall accept or take any other with Cure of 


Jac. took another Benefice, viz. the Vica- 


Ibm deſcended to the King that now is, 


but as Ordinary; the Defendant pleads and 


499 
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than ſuch Actions of Qnare impedit, which 


g — and Harvey pro — and Hutton and 
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rance of the ſecond Benefice, whereby the 
firſt was void, and ſo remained 21 Fac. and 
pleads the general Pardon 21 Fac. and that 
Shilton was a Perſon not excepted in the 
ſaid Pardon, nor the ſaid Cauſe of Lapſe 
excepted, and that Hilton, being the Incum- 
bent, reſigned [chingftoke, and gave Title to 
Fayle to preſent, who preſented the Defen. 
dant, who was preſented, inſtituted, and 
inducted before the King's Writ, Sc. The 
Attorney Gen. replies, ſhewing the Excep- 
tion in the Pardon, wherein is excepted all 
Titles and Actions of Quare impedit, other 


the King had, or might have, ratione Lapfus, 
incurred ultra three Years laſt paſt, for or 
concerning any Benefice, whereof any Incum- 
bent then was, or the laſt Day of the Pu- 
lament, ſhould be, in Poſſeſſion by Preſen: 
tation of any Patron, or the Collation of 
any Ordinary; and that the ſaid Church 
being ſo void Fayle preſented, c. and tra 
verſeth, that the ſaid Vicarage of Jcbing ſicte 
_ vacavit per reſignationem of Shilton, the Defen- 
dant demurred to this Replication, and, aftet 
feveral Arguments at the Bar, and twice at 
the Bench in Com.” B. and the Judges being 
both Times divided, viz. Richardſon, Ch. 


#lverton pro Def. and after Sir Robert Heath, 


Ch. Juſt. of the Com. Bench and Har e ex 


for the Plaintiff, and Hutton and Vernon fog E 
the Defendant; and afterwards Sir Robe a C 
Heath, by Reaſon of this Difference in Op BY d 

| Mtn no 


nions it was adjourned into the Excheque 
Chamber, and argued there at the Bar, an 
after Trial, the Juſtices of both — ant 
5 | tes aron 


Jura Ecclefiaſtica. 
Barons of the Exchequer, vis. Sir Thomas 
Richardſon Ch. Juſt; of the King's Bench, 
sir Robert Heath, Ch. Juſt. of the Com. 
Bench, Sir Humphrey Davenport, Ch. Baron, 


and all the other Juſtices and Barons, and 


two main Queſtions were made. 1. If an 
Avoidance of a Church, happening and con- 
tinuing void divers Years, ſo as the King 
hath Title to preſent by Lapſe, and the 
King doth not take Advantage thereof, bur 
dies, whether the ſucceeding King may take 
Advantage of the Lapſe, or be barred by 
the Stat. 25 E. 3. cap 1. and that reſted only 


upon the Expoſition of the ſaid Statute, the 
Words whereof are (* And touching Pre- 


| * ſentments to be made by the King, or his 


« Heirs to any Benefice, in another's Right, 
& by old Titles, the King granteth, that, 


* from henceforth, he, nor any of his Heirs, 


4 ſhall not take Titles to preſent to any Be- 
“ nefice, in another's Right, of any Time 


* of his Progenitors; nor that any Prelate 


4 barred of all ſuch Preſentments, ſaving 


ſentments in another Right, fallen, or to 
fall, of all his Time, and of the Time to 
* come.” )Itwas ſtrongly urged at the Bar and 
bench both, for the Defendant, that this Sta- 
e extends to all the Succeſſors and Heirs of 


0 a Church, in another's Right {as they 
ath not that Title, as to his proper Advow- 


n, but in Right of him, who hath the 


© is bound to receive, &c. but that the King 
and his Heirs be for ever hereafter clearly 


always to him and his Heirs all ſuch pre- 


Ing E. 3. that none of them may preſent 
tued that this Church is) becauſe the King 


47. 
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Inheritance to any Church which falls j) 
Time of his Progenitors, and the rather 
for that in the Abridgment of the Statute in 
the Book of the Statutes, this Saving is alto. 
gether omitted ; ſo they conceived the Kin 
was bound by the expreſs Words of the Sta. 
tute, and that there is not any ſuch Saving, 
and of this Opinion Vernon Juſt. continued; 
but Hutton, who argued in the Com. Bench 

for the Defendant, in this Point, that the 
Title of the King was bound by the Statute, 
and that he might not have Title to preſent 
ro a Church, fallen in the 'Time of his Pre. 
deceſſor, by Reaſon of his Title of Lapſe 
fallen in the Time of his Predeceſſor, noy 
changed his Opinion, and all the other Ju. 
ſtices and Barons, beſides Vernon, argued for 
the Plaintiff in this Point, that the King hath 
good Title to preſent by Lapſe, incurred in 
the Time of his Predeceſſor, and is not re- 
ſtrained by the Stat. 25 E. 3. for thereby al 
Rights and Titles to preſent in his own Time, 
until before the Statute, and in his Time 
after, and all his Heirs, after the Death of 
Z. 3. are ſaved, and it ſhall not bar the Titk 
which the King had in another's Right, fal 
len, or to fall, in his own Time, or in tht 
Time of his Heirs, and that there was ſuc 
a Saving appeared by the Copy out of the 
Parliament Roll, and by an antient Book i 
the Exchequer, writ in Parchment, when 
it is writ with a Saving ; and they held tha 
theſe Words of Old Titles are intended it 
the Time of the Progenitors of King E. 
and not of any Titles of Preſentments tt 
fall in the Time of E. 3. or his Heirs, bi 
intended to exclude King E. 3. and all 
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Heirs from Titles of Preſentation in others 
Right, fallen before the Time of that King, 
whereof any. Church was full, and which 


the expreſs Intent of the Statute, wiz, to 
uke away the Stat. 14 E. 3. c. 2. in this 
Point. And Berkley, and ſome of the Ju- 
tices doubted, whether a Preſentment by 
Lapſe thould be ſaid to be in another's Right, 
hut only Preſentments by Reaſon! of Guar- 
dianſhip and Temporalties in the King's 


that it ſhall be ſaid to be in another's Right; 
for tho? he preſents Ratione Prerogative, yet 


where one preſents, by. Reaſon of a Church 
being void after Forfeiture for Alienation 
without Licenſe, or for Outlawry, and for 
that was cited 14 E. 3. Quare impedit 54. 22 
H 6. 29. 21 Eliz. Dy. 364, (which laſt is 
ienied to be Law) and for the principal Point, 
they relied upon 11 H. 4. J. where it is re- 
ſolved, 7 H. 4. 25. 18 Eliz. Dy. 347. 7. 
28. and many Precedents, where the Kin 

makes Title to preſent by Lapſe and Title 
in another's Right ; wherefore for this Point, 
Richardſon Ch. Juſt. (who argued alone one 
Day) ſaid, it is to be taken fer clear Law 
that the King hath good Title to preſent, 
and the Declaration was good notwithſtand- 
ing that Objection. The ſecond Queſtion 
was, if Shilton was Incumbent and might 
relign, whether, by his Reſignation, the 
Church is become void: And that reſted 
upon the Expoſition of the Stat. 21 Fac. of 


Fluralities, whether the Church was abſo- 
| ; lutely - 
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Title is only another's Right; and that was 


Hands; but all the other Juſtices , agreed, 


he preſents in Right of the Patron: So it is 


the general Pardon, and Stat. 21 H. 8. of 


— - Jura Eccleliafticg, 
Jutely void, by the Acceptance of a ſeconj 
Bondfice, being both with Cure; and ifs 
Pardon unto him, being in Poſſeſſion, may 
make him Incumbent? And this Point wi, 
argued ſtrongly in the Common Bench b 
Telverton and Hutton, and afterwards by Fer. 
non and Hutton, and by both of them in the 
Exchequer Chamber for the Defendant, that 
this Church by Stat. 21 H. 8. was not abſo. 
lutely void in facto, but is voidable, qu 
the Patron; that he may preſent by the 
Statute; but until he preſents, the other 
remains Incumbent; and then, he remain. 
ing Incumbent, and for three Years being in 

Poſſeſſion of the Church, as Incumbent, un. 
til the Pardon 21 Fa. and the Pardon then 
coming, he being in Poſſeſſion, eſtabliſheth 
him in Poſſeſſion, and continues him Incum- 
bent, and he cannot after be ouſted by the 
King, or any other; and then he is Incum- 
bent until he reſign; and therefore his Plea 
is good; for he is out of the Exception of 
the Pardon; for he was in for three Years 

before the Pardon; and therefore they {aid 
he remained Incumbent, and that he might 
plead as Incumbent by the Statute 25 B.; 
as he pleads here; alſo he is Incumbent as to 
all Strangers, but not as to his Patron; for BMW Indus 
he may preſent before any Deprivation, tho Patrc 
a Stranger cannot, becauſe the Church re- ¶ there 
mains full againſt him; and he is Incumbent, Jl Mont 
fo as to take a Releaſe of any Annuity iſ- hat 
ſuing out of the Parſonage, and is charge- /. 
able in an Annuity, and is chargeable to the {Wing i 
Payment of Subſidies and Fifteenths; and WM by tb 
may have an Action of Debt againft any of his I to th 
Pariſhioners for not ſetting out their 1 ; ut 4 
8 2 | ww] ts 


Jura Eecielia 


* 2 * 


lud many other Reaſons they alledged, and 
id, that the penning this Statute differs 
noch from the Statute 31 Eliz. of Simony, 


q , 

a [4 from 13 Eliz. for not reading the Arti- 
by ices; wherefore they concluded, that Judg- 

1 ment ought ro be given for the Defendant . 


zut all the other Juſtices and Barons ar- 
ed againſt it, holding that the Church 


king the ſecond Benefice ; and that | the 
expreſs Words of the Statute 21 H. 8. for at 
che Common Law, before the ſaid Statute 
11 H.8. by Reaſon of the Canons and Con- 
fiturions Eccleſiaſtical, the firſt Church 


preſent thereto, if he would; but becauſe it 


baron was not compellable to take Notice 
of that Avoidance, until Deprivation and 
Notice thereof given him; and then, after 
Deprivation, the Church is vaid in facto 
ne, and the Patron, at his Peril, ought to 
preſent; and this appears by the Books 9 E. 
3.2. 5E. 3. 9. 10 E. 3. 1. 24 E. 3. 30. 
1 H. 4. 37. Fitz. N B. 34. 14 H. J. 28. 
Now by the Statute 21 H. 8. it was abſo- 
utely void after Admiſſion, Inſtitutian and 


rr "2 —_—_— * 


lnduction, ſo it is void a e jure, and tbe 


Patron, at his Peril, ought to take Notice 
thereof, and ſo preſent within rhe fix 
Months; otherwiſe a Lapſe incurs ; and 


that it was void to all Purpoſes abſolure- 
ly, appears by the Manner of plead- 


ing in this, and all other ſuch Caſes; that 


to the ſecond Benefice, prima Eccleſia vaca- 
ut de perſona of the Incumbent, & vacaus 
5 | cont ie 


gx abſolutely void in facto & Jure, by ta- 


"nw in jure void; ſo as the Patron might 


was but an Eccleſiaſtical Conftitution, the 


by the Admiſfion, Inſtitution and Induction 


IS. 


Jura Eecledattien 


cont inuavit ; ſo the Church is abſolutely vo 
by the Pleadings and Confeſſion of the 1, 
fendant, and this appears by the Bog] 
fince the Statute 21 H. 8. that by the Acces 
tance of a ſecond Benefice, the Church 
void facto & jure, quoad the Patron and al 
others. 18 Eliz. Dy. 347. 5 Co. 75. th 
land's Caſe; and Dighy's Caſe, and lib, 6 
fo. 29. Green's Caſe, and 23 Eliz. Dy. 3, 
and Co. Ent. 368. And for the Reaſons he. 
fore alledged, on the other Side, viz. that he 
may plead, as Incumbent, that is, becauſe 
he is admitted by the Writ of the Incun. 
bent, and his pleading, as Incumbent, is not 
contradicted ; and for the taking of a Re. 
leaſe, it is much to be doubted ; and if it 
be good, it is becauſe he is in Poſſeſſion, a 
an Intruder, to whom a Releaſe may be x 
Diſcharge of ſuch Things ; and for his be. 
ing charged with Subſidies, that is, becauſe 
he hath the Profits, and therefore reaſons 
ble he ſhould bear and pay the Charges: 
And quoad his having Debt for not ſetting 
out of Tithes, it was denied by all thoſe 
who argued on the other Side: And as to 
the Pardon of 21 Fac. all the other Juſtice 
and Barons held, that the Pardon doth not 
help him ; firſt, becauſe it is no Offence 
within the Body of the Act; for it is not 
any Offence or Contempt againſt the King, 
2dly, Becauſe it never was the Intent of 
the Pardon to diſpenſe with Pluralities, not 
are there any Words therein to make him 
an Incumbent, or to make a Plenarty of a 
Church, which was abſolutely void. And 
divers of the Juſtices and the Chief Baron 


held, that a ſpecial Pardon, after ſuch an 
1 abſs- 


olut 
"484 
nay 1 
d0 the 
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lute Avoidance, with Words, at bs | 


1 retain, or whatſoever other Words he 
dy have, cannot make him Incumbent. 


v the general Words in the Pardon ſhall 
tenure to make a Diſpenſation, and the 
hurch being ſince void, ſhall not be full 


thout a new Preſentation, Admiſſion and 
aſtitution. And for the Words in the Ex- 


zntion of the general Pardon, Of all Titbes 


Actions of Quare Impedit, other than 


h Titles and Actions of Quare Impedit, as 
we incurred by Lapſe, above three Tears be- 
we the firſt Day of this Parliament, whereof 


w Incumbent is in actual Poſſeſſion, by any 


ſentation, or Collation, &c. the- laſt Parts 
f this Exception do not extend to the ſaid 


han; for that extends only to thoſe who 
ein as Incumbents, (which he is not) 


d not to thoſe who are in by Uſurpation 
Wrong, who are removeable by Quare 


medit : And it was ſaid, that ſince the Sta- 
te 21 H. 8. there have been divers general 
ardons, and no Pluralities were ever con- 
ved to be within them; wherefore they 
Included, that Judgment ſhould be given 


the Plaintiff, and it was adjudged accord- 


ply. Cro. Car. fo. 354 to 355. incluſive. 

16. Taking of a ſecond Living, or Be- 
Ice with Cure, above Value, by the Sta- 
e 21 H. 8. makes the firſt abſolutely void 
ſao & jure, and that be the expreſs 
'ords of the Statute; for at Law, before 


e Statute, by the Canons and Conſtitu- 


ns Eccleſiaſtical, the firſt Church was 
Id in jure, ſo as the Patron might preſent 


eto, if he would; but becauſe it was 
tan Eccleſiaſtical Conſtitution, the Patron 


was 


4 
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was not compellable to take Notice of the 
| Ayoidance, till Deprivation, and Notice 
given him; but, after Deprivation, tb 
Church is void in facto & jure, and the Pa. 

tron, at his Peril ought to preſent; and thi 
appears by the Books 9 B.3.2. 58.4, q 
10 K. 3. 1. 24 E. 3. 30. 11 H. 4. 37. Fir 
N B. 34. 14 H. J. 28. But now by thi 
Statute of 21 H. 8. it is made abſolute 
void after Admiſſion, Inſtitution and Indyc 
tion; ſo it is void facto E jure, and the ba 
tron is to take Notice, at his Peril; (and i 
is void to all Men, as it appears by the 
Books 18 Bliz. Dy. 347. 4 Co. 15 & 
6 . 29. Dy. 377. - Co. Ent. 368.) 0 


Car. 357. oY I 55 3 13 2 . I 
19. A Church may be vacated by Ce ., th 
ſion, or Incumbent's becoming a Biſo nove 
See Caſe Are hbiſpop Armagh v. Attoruey ( luſti 
neral, in the Houſe of Lords, 21 Au inst 
1730. 1 e 
- 2, The Patron's Right to preſent in ſit 
Cafes. | 37 041 | . 
N 5 . 1 ; 
A Parſon beneficed in a Living abo. 
Value, taking another Benefice, both bei Ef 
with Cure, {ans Diſpenſation, the firſt ſ 
void; yet, as is ſaid in Dy. 255, 129. WF 
Ordinary is not bound to give Notice « 
this Avoidance, of which the Patron ma 


take Notice, as well as the Ordinary, bei 

by Att of Parliament, whereof every 0 

is to take Notice; but quære if this Cuſc 

not over- ruled, if the Law ever was |0,| 

ſubſequent Caſes, where it has been adjug 

that the Patron may, at his Pleaſure in ſu 
x 


. 1 
Jura Ecciefiaſtica; - 
5 take the Church as void, and preſent in- 
tl, or conſider it as full, and ſo leave it 
1 Gytence of Deprivation be formally pro- 
"wed, Vide Fitz. N. B. 34. L. Dy. 377: 
b. 166, 168. 6 Co. 29. 30. 4 Co. Hol- 
d's Caſe, and Digby's Caſe. Vaugh. 13 1. 


17 


XIX. Wherefore a Clerk may be 
emoutcdu. 1. 6 


Ecturer removed for not officiating in 
Perſon, as the Foundation required. 

x Phillips and Walter, in Houſe of Lords, 

u 1720. See 2 Chan. Ca. 19. © 

2 In the Exchequer, the Chief Baron 
4, that all Curates are, at Common Law, 
moveable at Pleaſure, though by the Ec- 

iſtical Law, they are for Life. Price 


inſt Pratt and others, Mich. 3 Geo. 2. 


XX. Deprivation. 
1. What it is. 
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r is, when an Abbot, Bi- 
ſhop, Parſon, Vicar, Prebendary, 
is deprived, or depoſed, from his Pre- 
dent, for any Matter in Fact, or in Law; 
f a Miſcreant or Schiſmatick be preſent- 
admitted, and inducted, there is good 
e of Deprivation, Sc. Terms de Þ Ley, 
e Depri vation. SR ; 
Deprivation, Deprivatio, a Depriving, 
aving, or Taking away, with the Loſs: 
*eprivation of all the Spiritual Promo- 
| PT ations, 
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tions, whereof.) Oc. as of Biſhops and Dea 
Sc. : Blount's Law Dit. Tir. — 
2. The Sort. 

1. NFprivatio 4 Beneficio is, when ßer 
L ſome great Crime a Miniſter is whol. 
ly, or for ever, deprived of his Living, 


2. Deprivatio ab officiq is, when a Mini 4 
ſter is deprived of d ho va which b a 7 
called Depoſitio, or Degradatio, and is com ; s 
monly for ſome heinous. Crime, meriting - 
Death, and is performed by the Biſhop in * 
ſolemn Manner, In Godb. is Mention made - 

of a Bifhop deprived for Miſcreancy, Se "in 
A fo. 194. & 3 Inſt, 434. nigh 

3. TWherefore one may be deprived, = 

and who muſt-do it, and in what - 7 

Caſes. 175 

ns 2 HEY may build a Sentence of De- o 

privation upon a4 Conviction, of Fe- feio 

lony or other Capital Crime; for ſuch they þ 
are bound by. Hob. 12· mt. , . 
2. Per generale Concilium Lattarenſe tentum ud | 

ſub Innocentio, Papa, tertio, ſtatutum eſt quod * 
gquicumque receperit aliguod Beneficium haben 
Curam Annimarum annexam, ſi prius tale Bi- Ta 
neficium obtinebat, eo ſit jure ipſo privatis, vob! 
& forte illud retinere contenderit, alio etian N pro 
| ſpolietur Is quodque ad quem Prioris ſpeliu prive 
Donatio, ill1d poſt receptionem alterius on er 
rat cui merito viderit conferendum ,. which dina1 
Council was held Auuo Dom. 1215. 57 patic 
811 which ; V. 


. — — — 
hy — — 
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which it appears, that by taking a ſecond 
Renefice the firſt is void 7p/o jure, and the 
patron may preſent, and on this general 
Council are the Books 9 E. 3. 22. 10 E. 
1.1. (where the Council is mentioned) 24 
E. z. 30. a. 11 H. 4. 37. 14 H. 7. 28, 
14 H. 8. 17. Fitz. N B. 27. L. 4 Co. 79. a. 
Dy. 346. 4. b. 2 | So 
z. Regularly the Ordinary, at Common 


z Crime or Offence touching the Crown, 
but where that Power was given him by 
the Common Law. Hob. 290. And there- 
fore when the King's Court did deliver the 
Offender to the Ordinary, it implied a 
Power or Permiſſion of the Law, that he 
night deal with him, to commit, -or dif- 


Laws ; but ſince the Statute hath forbid the 


all Power to ifſelf, and denies the Ordina- 
%s; and therefore if the Ordinary, at Com- 
mon Law, would have convened a Church- 
man to have deprived or degraded him for 


Plea of a Cauſe of the Crown, and pre- 
judging the King's Court in eadem. Hob. 


290, 


Felony, and difcharged, and the Ordinary 
rould convene him again, and admit new 
Proof to find him guilty, in Order to de- 
pive him, a Prohibition ſhall go; or if a 
Clerk delivered ab/que Purgatione to the Or- 
nary, they would admit him to his Pur- 
tion, a Prohibition lieth, yea, and a Præ- 


Vol. II. .  munirs 


Law, had no Power over a Clergyman, in 


charge, him according to the Form of their 


Delivery of him, to the Ordinary, it retains 


felony, before his Trial at Common Law, 
Prohibition would have lain for holding a 


4 If a Clerk were found Not guilty of 
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118 Dura Ecciefiaffica; 
| munire too; and yet theſe Offences ate noi r 
fo highly Pleas of the Crown, as in Criming 
Cauſes, there are Degrees, as Treaſon, and 
ſome even againſt the Perſon of the Kin 
himſelf. Alſo if they would proceed be. 


tween Conviction and Clergy, a Prohibition 
lies for Prevention; for that the Cauſe i; Judg 
not finiſhed in the King's Court; but if they _ 
would not controvert, nor re-examine t Lide 
Acts of the King's Court, but build the aer 
Sentences upon them, they were not to he . 
prohibited; as if they deprived a Man h _ 
Sentence, becauſe he was convicted or at a 
taint of Felony, Murder, or Manflauphter 0 a 
— Common Law. Hob. 290, 291. See 2 hf n 

37. 3 

F. If a Parſon of a Church be contdei ©” 
of Manſlaughter, and hath his Clergy i ” 
lowed, according to the Statute 18 Flix. anc th ' 
is delivered out of Priſon; if he be aft 8 
ſued in the Eccleſiaſtical Court, in Ord: * 
| to Deprivation for this Offence, a Prohibil ga 
1 tion lieth for him; becauſe by the Alon ng ri 
| ance of his Clergy, by the Statute, he i befor. 
? purged and acquitted of the Felony, and ol denri 
|| all Penalties and Damages incident to it, it ＋ 
ix TT the Nature of a Pardon. Mich. 2 Eli * 
1 Rot. 2574. Mebol's Cafe accordant. Ro of 5 
48 | Prohibition, S. C. 3 Hob. 288, &6. Searle ani chr 
Williams Cafe, and 2 Iuſt. 673. ON 
6. A Prohibition was prayed by Riclarii uad. 


| fon Serjeant ; for that Searle, a Parſon, h + + 
\*'F | ving been convicted of Homicide, and allov 


4 | ed his Clergy, was now ſued in the Spi. * 
1 tual Court by Libel, that whereas he wa Time 
= convicted of Homicide, Sc. it ſhould be patior 


Cauſe to deprive him of his Benefice. Pe 
| 6 titan 


Jura Eccleſiaſtica. 
mam (ur: No Prohibition ought to be 
granted, and Mountagne, Chief Juſtice, ſaid, 
that though the Statute 18 Eliz. cap. J. or- 
dains, that afrer Clergy, the Party ſhall be 
ſer at large, and ſhall not be put to his Pur- 
gation ; yet that doth not diſaffirm the 
judgment; whereto Crooke and. Doderidge 
accorded. As to the Objection, that the 
Libel in the Spiritual Court was not againſt - 
him, as an Homicide, the Court held it, ſo 
much the better; for if it had been ſo, a 
Prohibition ought to have gone; but it is, 
quod convitius fuit de Homicidio, as it ought 
to be; for without Conviction there is no 
Cauſe of Deprivation ; and if it were a- 
gainſt him, as an Homicide, it ſhould be 
contrary to the Verdict given; but here they 
proceed only to deprive him, by Reaſon 
of his Conviction, and ſo thereby do affirm 
the Verdict. And as to the Objection, that 
as the Statute 18 liz. hath diſabled him 
that he ſhall not make his Purgation, he 
ſhall now not be taken to be, as if he had 
made his Purgation before the Statute, and 
before the Stature he could not have been 
deprived. Ir was anſwered, that antiently 
by the Conviction he was to undergo two 
Puniſhments, the one of Death, the other 
of Defamation, and that the firſt was diſ- 
charged by the Allowance of the Clergy, 
Pena poteſt dirimi, culpa perennis erit. Aſter- 
vards in the Time of Anſelme, e ee, 
of Canterbury, it was ordained by a general 
Council, quod Clerici non tradentur manibus 
judicis temporalis, which Council, in the 
Time of Thomas de Becket, was by Uſur- 
pation received here in Exgland, and ſo far 
E e 2 prevailed, 


5 Wa 3 wm 
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| - prevailed, that if any ſuch Perſon prayed hi 


fuſed to accept of his Purgation, then he 


Keil. 1 H. 8. 181. 
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Clergy, and was delivered to the Ordin 
they then re- examined him by twelve Spit. hath 
tual Perſons; and if he were acquitted, he bibo 
ſhould not be deprived ; but this Trial, by 
twelve Clerks, was only de Credulitate, ſo a oid 
the firſt Conviction remained and the Purga. 


tion did not disaffirm the Verdict; for he i; ſhop. 
delivered to the Ordinary, by the Judgment I 
of the Common Law, and the Entry thereo Pref 
is, quod traditur Ordinario, &c. and the Lay e 
was, that if he did not make his Purgation, . 
he ought to remain perpetually in Priſon, 5 


and have ſlender Diet, viz. every Day Bread 
and Water only; and if the Ordinary re. 19 f 


might have a Command to the Ordinary to of 
do it: And note that the Writ is, ſatis ba- 


betur ſuſpectus; ſo as the Stat. 18 Eliz. 2 clan 
makes no Purgation for the taking away T 
what was before, and the Purgation before Go 


the Statute did not defeat, but affirm the 
Verdict; and it is a Rule not to grant “ 
Prohibition, where the Proceedings in the 
Eccleſiaſtical Courts are not againſt the Lan 

of the Land, nor the Liberty of the Sub- e 
ject; and ſo the Prohibition was denied yer 
Cur. Cro. Fac. 430, 431. Hob. 288. S. C. 


7, A Biſhop may be deprived for Dilapi- Noe Cha 
dations. 2 H. 4. 3 Godb. 259. 3 Bulſ. 158, 
2 Bulft. 219. 1 Ro. Rep. 86. Mo. 911. Va- 
ſon Biſhop of St. David's Caſe, Salk. Rep. 

8. An Archbiſhop hath Power over his tc c 
Suffragans, and may deprive. Matſon, Bi- bes 
ſhop of St. David's Caſe in Salk. 


9. By 


Jura Eccleſtaltica: 2 42T. 


9. By the Common Law an Archbiſhop _ . 
Ys hath a Metropolitical Juriſdiction, and Arch- _..- . 
"BH binops are over Biſhops, as Biſhops are ver 
he the other. Clergy. . Watſon, Biſhop of St. Da- 
7 Cafe in Salt. 


10. The Archbiſhop muſt deprive. a Bi- 
hop. Watſon Biſhop St. David's. Salk. Rep. 

11. A Biſhop offending in the Ordering of 
Prieſts or Deacons, contrary to ſeveral] of 
the Canons — - is to be de- 
prived by his Provincial in ſuch Manner as 
the ſaid Canons direct. See the Canons 
1603. 12 5 3 

12. For Dilapidations may be deprived. 
20 E. 3. 16. 2 H. 4. 3. 11 H. 6. 20 H. 6. 
46. 9 E. 4. 34. 25 E. 1. 1 Co. 72.4. Vide 


baaaon, Dilapidations, how puniſhed. Vide 
" it n de 
) iam may puniſh their own Members, 


13. Cawdrey's Caſe 5 Co. 1 Part 6 was re- 

WM nuckable, he being deprived for Preaching 

2ainſt the Common Prayer. 5 ä 
14. Probibition. A Layman forged Orders when any 
and obtained a Benefice, for which he was Miniſter is 
proſecuted in the Eccleſiaſtical Court, in complained of 


5 : Shi. in any Eccle- 
Order to Deprivation, he prayed a, Prohi ſiaſtical Court 


btion, for the Forgery is triable at Law but belonging to 
rejected, for the Forge is concerning an any Biſhop of 
LO eee Eccle- his Province 

| ts for any Crime, 

tte Chancellor, Commiſſary, Official, or any other having Eccleſiaitical 
urſdition, to whom it ſhall appertain, ſhall expedite the Cauſe by Pro- 
elles and other Proceedings againſt him, and upon Contumacy for not 
pppearing, ſhall firſt ſuſpend him and afterwards, his Contumacy con- 
mung, ſhall excommunicate him; but if he appear and ſubmit himſelf 
Þ the Courſe of Law, then the Matter being ready for Sentence and the 
Merits of his Offence exacting by Law, either Deprivation from his 
Lving, or Depoſition from the Miniſtry, :.0 ſuch Sentence ſhall be pro- 
need. by any. Perſon whatſoever, -but the Biſhop, aſſiſted by his Chan- 
Riar ; the Dean (if they conveniently may be had) and * 1 
| reben · 


Dr 


— —— . * 
———— — 


E rr 
- 
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lune. Eeclefiaſtical Matter, and be is ſued for 


be kept near 138. 1 Sid. 217. Same Caſe. | 
— of the Archdeacon (if he be had conveniently at 
Church, or if he may be ho niet | iv: 
others of, at the rr ai 
© Biſhop, when the Court is kept in other Places. Cas. 122. tion 
| 5 who 
4. How to be tried. | joe 
GET him 
1. IF Iſſue be, whether a Parſon be deprivei nant 
or not, the Court muſt write to the B. Hou 
ſhop, and if the Iſſue be, whether the Biſhop wat 
be deprived or not, they muſt write to the Sher 
Archbiſhop to certify. Watſon, Biſhop off the + 
Ft. David. Salk. Rep. : not 
2. Court Chriftian may not examine Fe. Hou 
lony, or other Capital Crime, tho? for Pur- uit, 
| Poſes examinable there; as in Caſe of De. that 
privation. Hob. 121. N and 
1 5 = FA 
XXI. Where a Clerk is oufted a pend 
difturbed. Wl bited 
de vi 
1. Ouſted. N retun 
1. A NNO 28 H. 6. in the Exchequ . 
Chamber; where an Incumbent oultec both 
by his Patron, upon a Suggeſtion, that he b 
created a Biſhop, or hath reſigned, or hat (ke 
accepted another Living, the Patron pre Ben 
ſented another Clerk, who is admitted, b red! 
ſhall not have a Spoliation, but where ano pon 
ther Perſon claims the Patronage, he may * 
for then the Right of Advowſon ſeems! 182, 


Debate. Stath. Abr. Conſultation lt. Ni 
'tbe Remedies, Spoliation. n 
| 2 Trin 


Jura Eccleſtaſtica. 

2 Trin. + Fac. in Canc. The -Caſe Was, 
that Smith was deprived by the High Com- 
niſfoners for not conforming to the Canons 
of the Church; the Reaſon given in the De- 
priration was, quod fuit refraorius, Ec. but 
mentions no Canon; upon which Depriva · 


who was inſtituted and inducted, and yet 
Sith would not yield Poſſeſſion; but he 
himſelf being in Priſon, his Wife and Ser- 
unts kept the Poſſeſſion of the Parſonage 


warded out of Chancery; whereupon the 
Sheriff came to the Parſonage Hauſe, and 
the others thereupon fled, ſo that he could 
not apprehend them, and Bzrd finding. the 
Houſe open, entered peaceably, after which 


that he was ouſted by the Sheriff. with Force, 
and Bird put in Poſſeſſion; and upon this 


ie vi laica amouenda was awarded, and there 


joined from the Poſſeſſion, till he had defeated 
the Deprivation ; and upon Day given to 
both Parties, the Lord Chancellor called to 
bis Affiſtance. the Lord Ch. Juſt. Popham, 
Cake, Ch. Tuſt, of the Common Pleas, and 
Flemming Chief Baron, and they all concur - 
red in Opinion, that a Decree ought to be 
ronounced for Bird's Poſſeſſion, till Smith 


182, 783. 
E e 4 is © Hil 


tion the King preſented Bird to the Church, 


Houſe ; whereupan a vi laicd amouendd was 


Snith made Affidavit in the King's Bench, 


Afidavit the Court of King's Bench awarded 
a Writ of Reſtitution, he having an Appeal 
pending del Deprivation. And Bird exhi- 
ited his Bill in Canc. from whence the Weit 


returned, praying that Smith migbt be in- 


d undone the Deprivation. Mo. fo. 781, 
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3. Hil. 39 Elix. A Leaſe was made of 


neque armatam Potentiam; and now it was 


; S 5 8 * * 
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the Rectory of Chebington in Com. Buck; 
and a Parſon was preſented to it, who came 
into Chancery, and ſuppoſed he was held 
out by Force; whereupon he had a v7 alta 
 removenda returnable in B. R. Whereupon 
the Sheriff returned non inveni vim Jaicam 


moved, that the Leſſee in Truth was put 
out of Poſſeſſion, notwithſtanding the Re. 
turn of the Sheriff, and therefore Reftity. 
tion prayed, and upon Afſidavit of it, a Writ 
of Reſtitution'was awarded out of the King's 
Bench, and a Precedent ſhewn of it between 
Artinſal and Palmer in Com. "Cambridge. 33 
Blix: rot. 66. inter Placita Corone accordant 
ee ae 25:1 EHU . 
— 9 2. Diſturbed. Es 
EI Tat ene F ie, 5 3» - 50M: 
r. IF two ſeveral Patrons preſent: ſeverally 
1 to the Ordinary, and thereupon one 
ſues a Quare impedit, or Aſſiſe of Darreign 
Preſentment againſt the other, and recovers, 
and his Clerk is admitted; whereupon the 
Clerk of the other ſues the Clerk of him 
who recovered by Way of Appeal, or other- 
wiſe in the Court of the Archbiſhop; for that 
he was not admitted to the Preſentment of 
his Patron, there the Patron who recovered 
ſhall have a Prohibition to the Archbiſhop, Ec. 
or againſt the Clerk who ſued' for this Cauſe 
to ſurceaſe, Sc. And ſo if the Patron be 
diſturbed by the Preſentmem of another 
Stranger, and he who diſturbed ſue in Court 
Chriſtian the Clerk of the true Patron; or 
| | = econtra 


Jura Ecclefiaſticd. - 


Court Chriſtian the Clerk of the Diſturber, 


the Party aggrieved ſhall have a Prohibition. 


Fitzh. N. Br. 42 K. | . 
2. If the King «collate to a Prebend, or 


recover ſuch Collation and his Clerk is ad- 


mitted, and after the Clerk is vexed, or ſued 
in Court Chriſtian, by means of Appeal, | 


Commiſſion, or other Cauſe, by which the 
Title of Collation might come in Queſtion, 
the' King ſhall have a Prohibition to the 
Judge, &c. commanding him not to pro- 


ed; and if the King recover his Collation, 


or Preſentation to a Church, and after the 
Execution of the Judgment is diſturbed by 
Appeal, or Citation, or other like Means, 
or if, after the Clerk inducted, he is diſturb- 
ed in Court Chriſtian, the King ſhall have a 
Writ directed to the Sheriff and other Officer 
to attach the Bodies of them, making ſuch 
Impediments, and another to the Biſhops, 
and their Officials, Ec. and alſo he may have 
Prohibition to the Parties that they purſue 
not, Oc. neither ſuffer the ſame, to their 
Knowledge, and the King may have an At- 
tachment /##-ceo to the Sheriff, if the Party 


ail purſue, &c. Fitab. N. Br. 43. L. M. 


XXII. Chaplains. 
1. The King's. . 
1. Their Reſidence. _ 


þ the King's Chaplains, Ec. are compelled 


by the Ordinary to Reſidence, when they 
ue attendant on his Majeſty and his Service, 
| | a Pro- 
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wontra the Clerk of the true Patron rein | 


x 2 — 
„ 
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2 Prohibition lies. Hrzb. N. Br. 44. G. of 
Chaplains, vide ante Court of Faculties. 


| 70 be otherwiſe ; for if any Clerk of Holy Church 
vroach anv anti-chriſtian or Heterodoæ Opinio, 


venſation, tho it be undeubtedly the Duty 


forbidden to be done, are by them in moſs ſeriots 


them to do, by ſeveral of the Statute Laws, 4 


2. Other Chaplains, vide Court of 
. Faculties antea. | 
XXIII. The Duty of the Cle, 
The Introduction. 
Erhaps it may be thought this Chapter of 


P the Faith and Duty of the Clergy, is 4 
Tranſition from my Purpoſe ; but I conceive it 


or is ſcandalouſiy Immoral in bis Life and Cn- 


ecleſiaſtical Governours to puniſh and recain 
ſuch, to a ſound Faith and regular Life; ye if 
they neglect this ſo neceſſary Duty, I hold, the 
Temporal Courts may compel them thereto, 
puniſh their Neglect, and correct the Delin- 
quent, according to his Demerit. And wha 
#beſe Gentlemen are bound to believe and di 
as alſo what are the Matters aud Things the 
are bound to refrain from, appears from their 
Ordination Obligations, or Engagements, as is 
elſewbere mentioned, as well as from the Ani. 
cles, and Canons of the Church; and I my 
alſo add, that every Thing required by bh 
Scripture, to be believed, or done, or is thert 


and ſolemn Manner to be believed, done 
avoided accordingly; and not only ſo, 2 there 


are ſeveral other Duties required and ca 


well at ſeveral other Things thereby 1 
| ks _ then 


Jura Erclefſaſtica, 

of them, as appears, amongſt others, by the Stat. 
W. 3. and ſeveral other Stat. for Subſcription 
theſe Scripturah, Temporal, and Ecelefiaftical 


whence Cburchmen are to receive Inſtruc- 
rm and Information in their ſeveral Duties, 
aud to theſe they owe Obfervance, namely, to 
Scripture, as the Lam of God, to the Temporat 
Laws, for Conſcience Sake, for the Peace of 
Sxiety, and as they are farther obligated there- 
mio by Oaths taken to ſecure their Obedience 


„/ Church ffrictiy binding them; to which I 
bt it neceſſary to obſerve that every Church 
9 Cerk, at bis Entrance into every of his Orders, 
nun, in moſt ſolemn Manner, in the Preſence 
i of Ged, in his Temple, at bis Altar, before his 
a Prelate, or Prelates, Clergy aſſiſtant at theſe 
* oy Offices, and before an Aſſembly of Chei- 
"WY [ins congregated on ſuch Occaſion, promiſed 
da vowed thus to beleive and do, according to 
- theſe Doctrines and Rules, and that in their 


ammom received and known _— and trie 
Meaning, without auy Mental Reſervation, 
ftrained Cunſtructions, or Senſe of bis own put 
mon them. Now ſbonld any one make theſe 
Sacred Vows, in ſuch ſalemm Manner, as the 
Church requires, and further ſubſcribe, accord- 
my to Rubrick, and Receive the holy Sacra 
nem of the Lord's Supper, in Evidence of bis 
lincerity, when be is an Unbeliever in any of 
the Doctrines, or intends not to be ruled by any 
of the Directions there laid down for bis Rnle 
and Governance, I think at leaſt, it can be no 


S -— ww Wm, — — oa i HQ wm. wo 


4 


IH. ), 21 H. f. 32 H. 8. 1 Elia 9 10 


Ius, and Conftitntions, are the ſeveral Oracles 


thereunto, c. and to the Laſt, as the Laws of 


Breach of Chriftian Charity, to determine ſuch | 
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ond Oaths by them to be taken, Ec. therefors 
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an one, an Hypocrite to God, and a Darer of bi au 
Vengeance, an Enemy to that Religion be b vine 
avowed, and to the Souls of Men, as well a: i Wl 
Traitor to the Laws, both Temporal and Fc. but 
cleſiaſtical, of the Realm. And tho" be were dn 
fincere at bis Ordination; yet if after he tale - [ 
Cod 


up Notions, contrary to, or govern himſelf jy 
other Rules, or lives as without God or Rel. 
gion in the World, I ſubmit it, ſuch an one is 
to be conſidered in the ſame Light, or as on- 
not much better, unleſs he quit his Order ani 
Profeſſion, with all the Emoluments and Advan- 
tages appendant, in which Caſe, I leave bin 
as not worth following ; and therefore, to return 
to the reſt, I apprehend the Queſtion is not whe- 
ther all and every theſe Things are ſtricthy ani 
to a Tittle true, (which, for my own Part, I 
will not preſume to doubt) yet theſe are the 
Doctrines and Rules the Clerk has, in ſuc Wl” 1 
ſolemn Manner, vowed, to God and Men, 1 il : 
believe and obſerve ; and therefore theſe be bus Wil . 
(over and above being bound to ſome of then, 
as a Chriſtian ) obliged himſelf to; and there- ll « De 
fore from theſe he cannot regularly depart. e * 
Theſe are the Terms on which be received and 
| bolds bis Office and Benefits. Upon the white c 
theſe are the Doftrines be is to maintain again 14% 
all Gainſayers, and propagate and inculcate to dg 
the People, theſe are the Rules, by which.beis WM" 
to govern himſelf and guide thoſe committed 10 nde 
bis Charge: But to ſay, that thus to believe Wi 
and do are too difficuit, will, I fear, he no Ex- WW": 
cuſe when be comes to make bis great Account; WW” * 
for theſe ought well to have been conſidered in cad 
Time. If be. either inconſiderately ran into Mit! 
theſe Engagements, or even ſuffered himſelf Fi 
precipitately to be hurried into them, — — val 
| | | | act uate | 


Jura Eccleſiaſtita. 429 
aguated by worldly Profit oniy; and not by Di- 
vine Impulſe 3 or disbelieved their binding Qua- 
lity, 1 will not preſume to ſay bis Puniſhment, 
lit without Divination I may venture to pro- 
munce the beginning of his Sin as a Clerk was 
his farting or ſetting out with a Lye both to 
Cid and Man. ? | 


1. As to their Faith, &c. 


3 antea, the Introduction. 


2. To be regular and ſober in their 
Lives and Converſations. 


2 Perſona includes, not only Ability, 
1. In Learning. 2. In Doctrine; but : 


alſo 3. In Honeſty. 4. In Converſation. I obſerve, at 
| . In the ordering, 
| | or ordaining, 
of Deacons, the Biſhop upon the Archdeacon's, or his Deputy's, preſent- 
ng the Candidates at the Altar, very ſolemnly, in Preſence of the Clergy 
and Congregation, cautions the Preſentor, That he take Heed, That 
the Perſons, whom he preſents, be apt and meet, for their Learning, and 
Goth Life, to exerciſe their Miniſtry duly, to the Honour of God, and the 
Ediffing of his Church: Then I obſerve that the Biſhop demands of, and 
charges the Congregation, that if any of them know any of the Parties 
to have any Impediment, or to have been guilty of any notable Crime, 
that they ſhew the ſame : Then I find that the Biſhop, with the Clergy 
ul Congregation preſent, in the firſt Collect, peculiar to the Occaſion, 
dewotly prays to Almighty God, mercifully to behold the Candidates, 
adi that he would repleniſh them fo with the Truth of his Doctrine, 
nd adorn them with Innocency of Life, that both by Word and Good 
Example, they may faithfully ſerve God in their Office, to the Glory of 
God, and the Edification of his Church: Then I obſerve, that the 
Epiſtle for this ſolemn Occaſion, which is Part of the 3d Chapter of the 
| Tim. is an Exhortation, and Charge to the New Deacons, and indeed 
to all others adorned with this Sacred Character, that they be grave, 


F not 
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not double. S. In Diligence in his Function. And th 
tongued, not to inſtruct the People in true Religion, 
given to much | Ds: | ow 
Wine, not _. et 
greedy of filthy Lucre, holding the Miniſtry of Faith in a pure C 
cience, and that they be found blameleſs, and ruling their Children any 
their Houſes well : And I further obſerve from the 12 of the 43 
of the holy Apoſtles, which is a Portion of Scripture a inted on 
this Occaſion to be read, That the Men, whom the Apoſtles dire& the 
Diſciples to chuſe for this Sacred Function, ſhould be Men of honelf Re 
port, full of the Holy Ghoſt and of Wiſdom. After this, the Biſto 
examines every one of the Candidates for this order, whether they hay 
Confidence, that they are inwardly moved by the Holy Ghoft to take q 
them this Office, and Miniftration, to ſerve God, -for the Promoting « 
his Glory, and the Edifying of his People, and he alſo demands of then 
if they think themſelves truly called, to all which they are to anſwer 
they truſt, or think ſo. After which, he demands of them, if they be 
lieve all the Canonical Scriptures, whereto they anſwer, they do; whe 
upon the Biſhop takes their ſolemn Promiſe ſeverally, in the Preſence o 
the Clergy and People congregated, diligeniiy to read the Scriptures t il 
People where they ſhould be appointed, and to do faithfully their Off 
and, (amongſt many other Matters) diligentꝶ to ſearch for the fuk, pur 
and impotent People of the Paris, which they promiſe in molt ſoſem 
Manner, by God's help, to do: And al, that they will apply their Di 
bigence to frame and faſbion their own and Families Lives, according to 
Dedrine of Chriſt, and to make tbemſelves, as much as in them litt, whal 
ſome Examples of the Flock of Chriſt ; and alſo, that they will revernt 
.obey their Ordinary and other Chief Miniſters of the Church, and then, 
<vhom the Government over them is committed, following wwith a glad Min 
and Will their godly Admonitions. All which they in ſuch ſolemn Mamer 
as hath been mentioned, Promiſe, God being their Helper : Whereupo 
the Ordinary delivers to them their Sacred Commiſion 3 and then, 
conceive, in further Obligation, they receive the Holy Communion « 
the Lord's Supper (the ſtrongeſt Obligation a Chriſtian can take) aſte 
which is a Prayer to Almighty God, to make the new ordained Part 
Modeſt, Humble, and Conflant in their Miniſtry, and to have à ready Wil 
obſerve all Spiritual Diſcipline. In the ordering of Prieſts, I obſerve 
is the like Caution to the Preſentor, and Charge to the People, and. alk 
the like Collect, That God would repleniſh them 4uith the Truth of li 
Doctrine; and adorn them with Innocency of Life, for the Ends n 
tioned in the former Colle& in the Ordering of Deacons. In the Ex 
hortation, the Biſhop admonithes them to be ordained Prieits of their Grea 
and Important Charge, and to uſe all their Diligence in it, and lays be 
fore them the Direful Conſequence of Negligence therein, and aljo f 
Herrible Puniſhment that will enſue ſuch Negligence, And then he pre 

4 . \ : CC ' 
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Converſation, and to avoid Contention, ceeds to ex- 
! Co. 49. | | hort them, 
| | that no Place 

1 It amongſt them, either for Error in Religion, or for Viciouſneſs of 
Life, and that they neither offend themſelues, nor be Occaſion that others do; 
hut to be ffudious in Reading and Learning the Scriptures, and in framing 
the Manners both of tbemſelves, and thoſe who appertain unto them accord- 
ing; and, to that End, to ſet afide all worldly Cares and Studies, and 
„ aw all their Care and Study to the faithful Diſcharge of their Holy 
Of, and to make themſelves and Families wholeſome and godly Examples 
fo others to follow, and to obey their Superiors : All which they ſolemnly 

. And then, after the Yeni, Creator Spiritus, and ſeveral Prayers, 


which the Church, in her great Wiſdem, and Piety, hath compoſed for 
this Holy Purpoſe. From hence it is eaſy to perceive what a Candi- 
ute for the Orders of Prieſts or Deacons ought to be, at his Entrance 
into Orders, and as no Doubt can reaſonably be made, I hope none will, 
hat theſe Gentlemen having made theſe Vows, and entered into theſe 
gements are ſtrictly bound to a religious Obſervance of them for the 
xf of their Lives; and that if any are found groſly faulty, the Spiritual 
Governors of the Church will take ſuch Means, as they eught, to re- 
dace them to their Duty. What is the Duty of theſe Gentlemen, in 
Point of Faith, hath been briefly hinted at already, as alſo the Reſort 
they are to have to learn the ſame; but I cannot omit reminding them, 
i i not the leaſt of their Duty, to inform themſelves, what the Tem- 
deal Law has to ſay to them, though I have ' ſome Apprehenſions this 
tas not had its proper Attention; but however that be, I think proper, 
k Juſtice to the Care, Wiſdom, and Piety of the Church, to Ne- 
tee, that beſides what has been mentioned, that no impious, prophane, 
a looſe Livers, or others unworthy, might thruſt or intrude themſelves 
ino the Miniſtry 5 the Church has ſtill further provided, by the 3 4th 
(non, that every Candidate for Holy Orders bring a T:fimonium of his 
Life and Converſation ; and by the 39th Canon the like is required 
Inſtitution, (which ſhew what their intermediate Lives ought to 
te) and that he appear a Perſon worthy of the Miniſtry, and becauſe 
ten may loſe their Learning by Diſuſe, I think it nor altogether ur- 
receſſary to put the Clerk in Mind, that though, at his Ordination, or 
ta former Inſtitution, he has been found and paſſed as ſufficient; yet the 
Temporal Courts have determined, that the Ordinary, on every Inſtitu- 
don, may, nay, and for this Reaſon ought, to examine every to be in- 
lituted Clerk, whether he be, at the Time, able, or not, for Learnin 
v well as for a found Faith, and good Morals, for Inſtitution. 


2. The 


fe Biſhop gives them the Sacred Truſt, and concludes with the Prayers, 
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2. The Statute 1 H. J. for the more ſure Da 
Reformation of Prieſts, Clerks, and Rel. x ; 
gious Men culpable, or by their Demetix 1 
openly reported of incontinent Living, enad. den 


eth, that it be lawful for all Ordinaries to 
chaſtiſe Prieſts, Clerks, and Religious Men, Bi gal. 
within their ſeveral Juriſdictions, by the oP 
Law of the Church, of Advowtry, Fornica. n 1. 
tion, Inceſt, or any other fleſhly Inconti. 1 P 
nency; and the Statute 32 H. 8. makes al 
ſuch Forfeitures as therein is mentioned; 
and the Statute 21 of the ſame King prchi- 
bits them farming, c. for theſe laudable and nde 
pious Ends, namely for the more quiet and o th 
virtuous Increaſe and Maintenance of Di- 
vine Service, Preaching and Teaching the 
| Word of God, godly and good Example, 
and the better Diſcharge of Churchmen'; 
tc myell Duty, the Maintenance of Hoſpitality, the 1. 
de 1 Relief of the Poor, the Increaſe of Devotion, | 
Opinion, at and the good Opinion of the Laity toward 


leaſt, that as Spiritual Perſons, &9c. | 
the Temporal | 
Laws have thus ftrengthen'd Spiritual Governors Authority over their own 
Members when they give juſt Cauſe of Suſpicion, that this is an addi 
tional Obligation on them to take Care to the Diſcharge of this Office; 
for as now they ſtand protected by the Civil Authority from all Redreb 
againſt their juſt Procedure in theſe Matters, they cannot ſo much as pre 
tend the Excuſe made for their Omiſſions before the Civil Interpoſition; 
and I confeſs, to me this ſeems, in Conſcience, a Command to them 19 
ſee to this Duty. 1 2 | . 


3. By the 75 and 76 Canon it is required, 
that no Eccleſiaſtick, at any Time, other 
than for their honeſt Neceſſities, reſort to 

any Tavern or Ale-houſe, neither board 
or lodge in ſuch, neither give themſelves 
to any baſe or ſervile Labour, or to 
Drinking, or ſpending their Time idly bf 


Jura etcleſiaſtica. 


it all Times convenient to hear or read 
omewhat of Holy Scripture, or occupy 


in Mind, that they ought to excel all others 
in Purity of Life, and ſhould be Examples 
to the People, to live well and chriſtianly ; 
and theſe Things are. injoined them under 
pain of Ecclefiaſtical Cenſures, to be in- 


f their Offences. 


3. 4s to their Habit. 


1. In general. . | 


Prayers, or miniſtring the Sacrament, 
r other Rites of the Church, ſhall wear a 


e. and furthermore ſuch Miniſters as are 


t ſuch Times, ſuch Hoods, as by the Or- 
ters of the Univerſities, are agreeable to 
heir Degrees; which no Miniſter ſhall wear 
leing no Graduate) under Pain of Suſpen- 
, notwithſtanding it ſhall be lawful for 
ich Miniſters as are not Graduates, to wear 
pon their Surplices, inſtead of Hoods, ſome 
kc 3 of Black, ſo it be not Silk. 
2 | ; ; 


DVERY Miniſter, foying the publick 


raduates, ſhall wear upon their Surplices, 


or by Night, playing at; Dice, Cards, 
wy Fables? or any other uulawful Game, but 


themſelves in ſotne other honeſt Study or 
Fxerciſe, always doipg the Things which 
hall appertain to Honeſty, and endeavour 

to Profit the Church of God, having always 


ited with Severity according to the Quality 


cent and comely Surplice, with Sleeves, 


Vor. HE | F f 2. De- 
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34 Jura Erxctelatita. 
By the for- 2. Decency in Apparel injoined to Mini. 
mer of theſe ſters; in ſhort, they are always, and in 
Canons, I ob- T TEE” Wan 1 all 
ſerve, that Places, and on all Occa ons ſo to appar 
Miniſters are themſebves, that they may be known for what 
ſo to apparel they are. See Can. 74. | | 
themſelves as | | „ 
becomes their Order and Degree, and particularly, that being G 
they are to wear the Hoods of their refpeftive Degrees; which no Mini- 
ſter ſhall wear, being no Graduate, under Pain of Suſpenſion; and by 
the latter of theſe Canons, Decency of Apparel is injoĩned Parſons ; and 
therefore ſure as they are directed how to habit themſelves, (at Home 
and on Journies) by the Canons of the Church, they are, in a Ward, 
always to be fo apparelled as their Profeflion, at leaſt; if not their De- 
gree may be known; and they reſpected accordingly 3 but how are theſe 
Canons (though they are certainly binding to the Clergy) neglected, dif 
piſed, and ſet at nought, by many of the Clergy themſelves ; whilſt not bad 
only in our Streets here, but all the Kingdom over many of theſe Gen- | 
tlemen appear, as they daily do, in ſuch various, and uncertain Lay keep ; 
Dreſſes, as not to leave ſo much as Room to gueſs or ſuſpect their being in pr. 
of Sacred Order; whilſt, on the other Hand, though it be conſeſſed, that Law 
no one Degree whatever is eſſentially neceſſary to the taking all or any appoi 
the Orders of the Church; yet we may ſee every Day Clerks walkin 905 
the Streets, &c. in Scarves, as Doctors, or Chaplains, dr others qualivel, . ©") © 
who have no Manner of Title thereto ; and others ſtrutting m Maſters the fi 
of Arts Gowns, who never took even the firſt Degree, or ſo much as 
ever were matriculated in, or made Members of, an Univerlity ; nay, 
perhaps, never ſo much as ever ſaw one, or never may, in all their 
Lives: The Graduate Clergy ſometimes complain of Diſcouragements 
from the Laity to the Univerſities, but theſe hinted at are (amongi 
many more, and it is at leaſt to be feared, ſome. worſe) amongſt them 
ſelves, and as Clergymen, where it would not be improper to begin a Re- 
formation ; Canons they have vowed to obey, and Canons thus require, 
if they have made an indifferent Matter a Duty, it was their own Choice 
ſo to do, and was a deliberate Act done. with their Eyes open, and i 
full Senſe of what they were about. 1 „ 


55 3 ED der P: 
2. In Cathedral and Collegiate Churches. Wu Co 
3 6: $4 | | | 0 5 niſtr . 
In Time of Divine Service and Prayeifſ 25 
in all Cathedral and Collegiate Churche god, 
when there is no Communion, it ſhall be ſuf. ther 
ficient to wear -Surplices, ſaving that Wy conf 


eans 


Jura Ecclefiaſtica; 
Deans, Maſters and Heads of Collegiate 
Churches, Canons, and Prebendaries, bein 
Graduates, ſhall. daily at the Time both 5 
Praying and Preaching, wear with their Sur- 
plices, ſuch Hoods as are agreeable to their 
Degrees. Can. 25. a 5 


4. To keep their Ordert. 


out Licences and Direction of the 
Biſhop of the Dioceſe, firſt obtained and 
had under his Hand and Seal, appoint or 
keep any ſolemn, Faſts, either publick, or 
in private Houſes, other than ſuch, as by 
Law are, or by publick Authority, ſhall be 
zppointed, nor ſhall be wittingly preſent at 
any of them, under Pain of Suſpenſon for 
the firſt Fact, and of Hxcommunication for 
the ſecond, and of Deprivation for the third ; 
neither ſhall any Miniſter, not licenſed, as 
ö aforeſaid, peelygie to appoint or hold 
any Meetings for Sermons, commonly termed 
by ſome Propheſies, or Exerciſes, in Market- 
Towns, or other Places, under the ſaid 
Pains; nor, without ſuch Licence, to at- 
tempt, on any Pretence whatſoever, either 
of Poſſeſſion or Obſeſſion, by Faſting and 
Prayer, to caſt out any Devil. or Devils, un- 
der Pain of the Imputation of Impoſture 
a Couſinage, and Depoſition from the Mi- 


No Miniſter or Miniſters ſhall, with= 


niſtry. Can. 72. 3 

2. No Prieſts or Miniſters of the Word of 
Cod, nor any other Perſon, ſhall meet to- 
zether in any private Houſe, or elſewhere, 


bo conſult upon any Matter or Courſe to be 
f 2 >” ken 
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Si 
6 Jura Sctleſiaſtica. 
taken by them, or upon their Motion, or 
Direction, by any other, which may any 
Way tend to the Impeaching or Depraying 
of the Doctrine of the Church of England, 
or the Book of Common Prayer, or of any 
Part of the Government and Diſcipline now 
eſtabliſhed in the Church of England, under 
Pain of Excommunication ipſo facto. Can, )z. 
3. No Man being admitted a Deacon, or 
Miniſter, ſhall from thenceforth voluntarily 
relinquiſh the ſame, nor afterwards uſe him. 
ſelf in the Courſe of Life, as a Layman, 
upon Pain of Excommunication, and the 
Names of all ſuch Men ſo forſaking their 
Calling, the Church-wardens of the. Pariſh, 
where they dwell, ſhall preſent, to the Bi- 
ſhop of the Dioceſe, or. to the Ordinary of 
the Place, having Epiſcopal JuriſdiQtion, 
Can. 16. 98 : | 
4. If a licenſed Miniſter ſhould refuſe to 
conform to the Laws, Ordinances, and Rites 
Eccleſiaſtical eſtabliſhed, he is to be admo- 
niſhed by the Biſhop, or Ordinary of the 
Place, to ſubmit himſelf to the due Uſe and 
Exerciſe of the ſame ; and if he do not, on 
ſuch Admonition, conform in a Month, his 
Licence is void. Can. 57. EE 


5. Marriages. 


1. pen, where, and with what Caution, 
to be celebrated. 7 


n is to be celebrated pub- 
lickly in the-Pariſh Church, or Cha- 
dwelleth, and in 


pel, where one of the 
1 | no 


Jura Eccleſiaſtica. 
no other Place, and that, between the 
Hours of Eight and Twelve in the Fore- 
noon. - m i, 

2. No Miniſter, on Pain of Suſpenſion, 
er trieunium ipſo fafto, is to celebrate Matri- 
nony, but ſub modo, Can. 62. not even thoſe 
of exempt Churches. Can. 63. And at Law, 
where a Clerk of an exempt Church had mar- 
ried againſt this Canon in his exempt Church, 
get baving another Living, which was preſen- 
table, a Prohibition was denied to reſt rain the 
Eccleſiaſtical Cenſure, quoad the , preſentalle 
Living, though the Offence was committed at 
his Church exempted; and though the Miniſter 
or Curate of ſuch an exempt Church is not to 
be cenſured in the Eccleſiaſtical Court; yet I 
think uo Doubt can be made, but that ſuch Of- 
fence is a good Canſe for the Iimpropriator, or 
Donator, to viſit and cenſure, as his Conſcience 
ſhall direct; and I further think that ſuch 
Lay Incumbent or Viſitor may well make the Ca- 
non the Rule and Meaſure of his Cenſure, and 
jet he is not by Law bound by this, or any 
other Church Lau; and therefore not obliged to 
judge, as the Canon does, whether he thinks it 
ſuital le to the Offence, or not. 3 

3. For the Terms of Licences for Marriage, 
ſee Can. 92, 93, 104. And for who may, and 
who may not marry by the Canon Law, ſee 
Can. 99, 100. And for and concerning the 
Matter by whom theſe Licences are to be grant» 
ed, ſee Can. 101. | | 
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6. The Sacraments. 
1. Chriſtening Chiliren, &c. 


1. I Muft repeat, that every Miniſter, at bit 

Ordination, promiſed to be diligent in bis 
Office, &c. as bath been ſbeun; and therefore 
be is not to neglect this particular Office on A. 
count of Fee, or other Conſideration what ſoever, 
if be would ftand clear of Offence againſt bis 
Ordination Vow. But to hear what the Canons 
ſay, as to this neceſſary and charitable Duty. 

2. No Miniſter ſhall refuſe or delay to 
chriſten any Child, according to the Form 
of the Book of Common Prayer, that is 
brought to the Church to him, on Sundays, 
or Holidays, to be chriſtened. Car. 68. 

3. If any Miniſter being duly, without 
any Manner of Colluſion, informed of the 
Weakneſs and Danger of Death of any In- 
fant unbaptized, in his Pariſh, and there- 
upon deſired to go, or come, to the Place, 
where the ſaid Infant remaineth, to baptize 
the ſame, ſhall either wilfully refuſe ſo to 
do, or of Purpoſe or of groſs Negligence, 
ſhall ſo defer the Time, as when he might 
have converiently reſorted to the Place, 
and have baptized the ſaid Infant, it dieth, 
through ſuch his Default, unbaptized, the 
ſaid Miniſter ſhall. be ſuſpended (prout the 
Canon) and before his Reſtitution ſhall ac- 
knowledge his Fault, and promiſe before bis 
Ordinary, that be will not, wittingly, incut 
the like again, provided that where there 1 


a Curate, or Subſtitute, this Conſtirutio 
a 


Jura Scoleſiaſtica. 439 
hall not extend to the Parſon, or Vicar, NE 

himſelf, but to the Curate, or Subſtitute, 

preſent. Can. 69. As 10 the, Excuſe, in this 

Canon, extended to the Parſon, or Vicar, I ap- From theſe 
qrehend it is to be underfiood of Non-reſfidents Canons, as 


y; for if reſident, I ſubmit it, in Reaſon, er ee 
and Conſcience, it is his Duty to ao it bim- tion Obliga- 

(ce that bis Subſtitute do. | tions, the Of- 
ſi or [ 5 uf | 5 fice of the 
Clerk to chriſten Children, I conceive to be exceeding plain and clear, 
but had they not particularly obliged themſelves at Ordination, to the Per- 
formance of this Duty, and had the Canons been alſo ſilent in the Matter; 
yet ſure they had been bound in, Conſcience. to it upon their own No- 
tions of it. It muſt either be of Conſequence, or not, and they tell us 
it is ſo eſſentially neceſſary, that the Salvation of the Souls that die with- 
cut it there is no Promiſe for in Scripture: And Dr. Bennet, in particular, 
lhours hard this Point ; and if the Argument be with them, as we muſt 
fppole, they are perſuaded, then it cannot be doubted, but they ought 
to perform this Office on Requeſt, and without any Delay; for ſure a 
Soul is neither to be loſt nor hazarded for a petit Laſ to the Prieſt of 
a Fee, perhaps founded in Tort, which if they have any Right to, by 
Cuſtom or otherwiſe, they ought firſt to diſcharge the Office, to intitle 
themſelves to the Reward for doing it, (in which Caſe they have 2 
Remedy at Law, if they can eſtabliſh the Right) but ſure not till then; 
for it would be hard, if not unjuſt, and highly unbecoming a Pattern 
of Juſtice and Equity, c. to force Money out of Mens Pockets for doing 
of nothing, as is the following Caſe. ; 


4. A Cuſtom to take for chriſtening a 
Child, when, in Fact, he does not do it, 
is not good; like the Caſe in Hob. of a 
Burial: Fee, demanded by the Parſon where 
he died, when he was buried elſewbere. If 
you have a Right to chriſten, libel for it; 
but you ought not to have Money for chri- 
ſtening, when you do not do it. Salt. 332. 


"=. 


F f > f 2. The 
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2. The Lord's Supper. 


1. How often in the Tear the Parſon is to com. 
municate himſelf, and to adminiſter to others, 
and where. e PS | 


1. In every Pariſh Church and Chapel, 
where Sacraments are to be adminiſtred, 
within this Realm, the Holy Communion 
ſhall be adminiſtred by the Parſon, Vicar, 
or Miniſter, ſo often, and at ſuch Times 
as every. Commoner may communicate, at 
leaſt, thrice in the Year (whereof the Feaſt 
of Eafter to be one) according as appointed 
in the Book of Common Prayer. Every 
Miniſter, as often as he adminiſtreth the 
Communion, ſhall firſt receive that Sacra 
ment himſelf, after having inſtituted, conſe 
crated, the Bread and Wine. Can. 21. 
2, Every Miniſter is required to give 
Warning to his Pariſhioners, publickly in the 
Church, at Morning Prayer the Sunday b 
fore every Time of his adminiſtring that 
Holy Sacrament, for their better Prepar: 
tion of themſelves. Can. 22. 
1 3. In all Cathedral and Collegiate Churche 
| | the Holy Communion ſhall be adminiſtreſ tes in 
upon principal Feaſt-Days, ſometimes b 
the Biſhop, if he be preſent, and ſometime 
by the Dean, and ſometimes by a Cane 
or Prebendary, the principal Miniſter uſin 
a decent Cope, and being aſſiſted with th 
Goſpeller and Epiſtler agreably, accordingifÞ very 
to the Advertiſement publiſhed auno 7 Elpartake 


The ſaid Communion ro be 1 
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ſuch Times, and with ſuch Limitations, as 
is ſpeciſied in the Book of Common Prayer, 
-ovided that no ſuch Limitation, by any 
Conſtruction, ſhall be allowed of, but that 
il Deans, Wardens, Maſters or Heads, of 
Cathedrals, Collegiate Churches, Prebenda- 
ries, Canons, Vicars, Petit Canons, Singing- 
Men, and all other of the Foundation, ſhall 


à the leaſt. Can. 4. 


Benefice with Cure, though he chiefly at- 
tend to Preaching, and hath a Curate 
under him, to execute the other Duties for 
tim; and alſo other Stipendary Preacher 
who readeth any Lecture, or catechiſeth or 
preacheth in any Church, or Chapel, ſhall 
adminiſter the Sacrament of the Lord's Sup- 
per, in ſuch Manner and Form, and with 
the Obſervation of all ſuch Rites and Cere- 
monies as are preſcribed by the Book of 
Common Prayer, in that Behalf, which if 


cy == e SO _ — | 


w- 
s 


who is poſſeſſed of a Benefice be ſuſpended, 


Catechiſer, be removed from his Place by 
the Biſhop of the Dioceſe, until he, or they, 
ſhall ſubmit themſelves to perform all the Du- 
ties in the ſaid Canon, in ſuch Manner and 
form, as therein is preſcribed. See Can. 56. 
5. Miniſters not to adminiſter the Holy 
ommunion in any private Houſe, except 
Times of Neceſſity, when any being ei- 
er ſo impotent, as he eannot go to Church, 
r very dangerouſly ſick, are deſirous to be 
rartakers of the Holy Sacrament, upon 
an of Suſpenſion for the firſt Offence, and 

| 10 pn Excom- 


WS. =: ka 


receive the Communion four Times yearly, 


4 Every Miniſter, being poſſeſſed of a 


be do not accordingly perform, then ſhall he 


and he who is but a Reader, Preacher, or 


44r 


Tr. 1 5 
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Ex communication for the ſecond; provide 

that Houſes are here reputed for private 
Houſes, wherein are no Cha P 

| and allowed by the Eccleſiaſtical Laws o 

3 this Realm; and provided alſo, under the 

} , Pains before expreſſed, ' that no Chaplaing 


do preach or adminifter the Communion in 
any other Places, but in the: Chapels of the 
aid Houſes, and-alſo that they do the fame 
very ſeldom, upon Sundays and Holidays, { 
that both the Lords and Maſters of the fad 
Houſes, and their Families, ſhall at oth 
Times reſort to their own Pariſn Churthe 


and their receive the Holy Communion, alli... ; 
leaſt, once every Year. Can. 17. wi 

+ # ys * * | "va at 

2. Who not to be admitted to the Sacrament, = 
br not till ben. Fane portant 


Vide Canous 26, 2, 28, 5. 


7. To the Sick. e * 2 | þ a fhor 


1. HEN any Perſon is dengerouſ 
2V Afick in any Pariſh, the Miniſter o 
Curate is to viſit him (if the Diſeaſe be n le D. 
ſuſpected to be infectious) to inſtruct a 
comfort them in their Diſtreſs, according Y bir 
the Order of the Communion Book, it MW... n 


= 
i be no Preacher, or if he be a Preacheſ f lie; 
1 then as he ſhall think moſt needful and coe Relig 


infinite 1 
rof Love 
«al, WOL 
rs he ſho 
Wn to af 


can befa] 


11 venient. Can. 67, 5 
11 | 2. When any is paſſing out of this Lit 

a Bell ſhall be tolled, and the Miniſter h 
130 not then ſlack to do his Duty, and aft 
1 Il the Party's Death, there ſhall be rung ! 


mo 


"Mas 
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ore, but one ſhort Peal, and one other be- It is true, the 
we the Burial, and one other after the Bu- Canon ſeems 


to leave the 


See Can. 67. | | Miniſter in 
ne Meaſure, at Diſcretion to judge, whether the Diſeaſe be infectious, 
4 if it is to wave going; but I take the Liberty to put him in Mind, 
0:dination he ſolemnly vowed and promiſed zi/igently to ſearch out the 
v1 Oc. without any expreſs Condition. And I cannet ſee how one 
3 te ſuppoſed to be implied: I dare beljeve a Phyſician would ſcarce 
ſe to attend his Patient, becauſe his Diſtemper was imagined infectious, 
a yet I have. more than once heard a Clergymen ſay, and declare, in 
pick Converſation, that if he thought the Diſtemper in any Degree 
ious, he held himſelf bound neither by the Laws of God, or Man, 
nit ſuch fick Perſon; but I am ftrongly perſuaded, that every conſide- 
r, good, Chriſtian, Clerk, having duly weighed the Matter, will agree 
+ me, the Nature of the Diſtemper can be no Excuſe for a Neglect 
this important Duty ; for admitting the Hazard apprehended to be 
4 which I conceive, can hardly be allowed, without Diſhonour to 
nidence ; yet the Clerk, even in ſuch Caſe, ought to attend his 
ty, at any Hazard, rather than a Soul ſhould go out of the World 
n an eternal and unalterable State, in Want of the laſt and moſt 
portant Offices ; ſuppoſe a Soul, by this Neglect, to be eternally and 
evievably loſt ; alas! no Recompence or Attonement can be made for 
by the over cautious, timerous, and diſtruſtful, Clerk; but on the 
trary, he has certainly the Loſs of that Soul to anſwer; but ſays the 
ak I am not to hazard my Life, no, not even to ſave Souls; but I 
xeive, for the Reaſons aforeſaid, he clearly is; and even ſhould he 
þ 2 ſhort tranſitory Life, in the Diſcharge of ſo neceſſary and cha- 
ble a Duty, he cannot be ſuppoſed but to have an eternal, beneficial 
want in it. But I can by no Means allow, there is, in this Caſe, 
ch Danger, or not to be taken into Conſideration ; for God's Care 
wer all his Works; by his Providence we are preſerved from innu- 
table Dangers daily and hourly, he is with us wherever we go, and 
ever we do, or ſuffer, not a Hair of our Head falls to the Ground, 
bout him, by him it is we live, move, and have our Being; and no 
it can be made, that the Souls of Men are precious in his Eyes in- 
y more than the Body, as they are of infinite greater Eſtimation 
aloe; and is it then poſſible for one, who is ſo ſtrongh bound to 
ke Religion and the Attributes of God, c. his Study, to doubt either 
nfnite Power or Mercy to protect and keep him or reward his La- 
rof Love. I confeſs fincerely from my Heart none, in my Thoughts, 
alt, would heſitate upon this Duty, who is what his Character re- 
ſs he ſhould be; and I think he who acts contrary has the greateſt 
un to apprehend the ſuppoſed Danger, or a worſe Evil is che beſt 
an befall him for his Antichriſtian Scruple, &c. . 


9 
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7 5 ; Mi 
. 75 13 1 1. 64 
8. As to Burial of the Dead. | 
I. T Inwood makes it Simony to take * 
L Thing for burying — Dead, unle wb 
due by Cuſtom, like the Caſe in Hob, whe vi! 
one dies in one Pariſh, and is buried in u, 
other, the Parſon where he died, tw Is 
ſanding any pretended Cuſtom, ſhall not ha 
a Burial Fee, Salk. 332. | 
2. No Miniſter. ſhall refuſe or delay 9, 
\ - bury any Corps that is brought to Chure 
or the Church-yard, (convenient Notice N ev 
. ing given to him thereof before,) in {uM in tt 
Manner and Form, as is preſcribed in i the ! 
ſaid Book of Common Prayer, and if Wit th 
ſhall refuſe to chriſten (prout in the Cane 
or to bury the Dead, except the Party « 
ceaſed were denounced Excommunic: 10 


Majore excommunicatione, for ſome griere 

28 and notorious Crime (and no Man able 
If this be fo, ; : | 
how ſhall teſtify of his Repentance) he ſhall be 
thoſe Mini- ſpended, by the Biſhop of the Dioceſe, fri 
ſters be excu- . | Ta 
ſed, who ei- | | | 
ther refuſe Burial to the Dead, becauſe the poor Relations cannot p 

Fee, or, what is worſe, a ſcandalous extra twelfthpenny 

tion, for not bringing the 1 to the Minute, the Miniſter has, 
rogantly, fixed for the Purpoſe : Or where the poor Relations cangnnider ar 
without neglecting their Buſineſs, and ſtarving their Families aten ter of e 
the Times appointed by the Miniſter, (though he has nothing te 
with the Appointment, further than to have reaſonable Warning thet 
being perhaps at the Hours of their higheſt Labour, for the Intermet 
their deceaſed Relation. It is plain, from Canon, as well as common» 
and all Religion, that the Conveniency of the Relations of the Deceal 2. Eve 
in ſuch Caſe, altogether to be conſulted ; and fo it is, that they are all ring a 
by the Canon to appoint the Time, giving convenient Warning 08 .. 
Miniſter, as aforeſaid fo affixed by them, for that Purpoſe: And \ 
our Clergy conſider themſelyes the Servants of Chriſt and his Ch 
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; Miniſtry by the Space of three Months. they would 
mn, 68. wy ie, | act other- 

j 1 _. wiſe in this 

; on the Rich, where are Perquiſites attendant on their Atten- 
ue, they will wait at any Time, or Place, or in any Manner, but 
Poor muſt ſuit themſelves to the Conveniency of theſe Men, though 
(:non be expreſly againſt them as aforeſaid ; but then fays the Clerk, 
e will be more Labour; then he cannot cut his Work ſhort, by bury- 
- four, five, fix, ſeven, eight, nine, ten, more or leſs, with one Office 
Ferrice, as is too frequent, eſpecially in and about this Town. 


o 
a4 ut 


9. Bound to keep Regiſters. 


N every Pariſh Church and Chapel with- 
in this Realm, ſhall be kept a Regiſter, 
the Marriages, Chriſtenings, and Burials, 
ut the Canon 70. 


10. In Relation to Recuſants and 
Excommunicates. 


Iniſters ſolemnly to denounce Recu- 
ſants and Excommunicates, that 
hers may be thereby both admoniſhed to 
rain their Company, and excited to pro- 
re out a Writ De Excommunicato Capiendo, 
eredy to bring and reduce them into due 
ner and Obedience. Likewiſe the Re- 
ſer of every Eccleſiaſtial Court ſhall yearly, 
veen Michaeimas and Chriſtmas, duly cer- 
the Archbiſhop of the Province of all 
lingular the Premiſſes aforeſaid. Can. 65 
2. Every Miniſter being a Preacher, and 
ing any Popiſh Recuſant or Recuſants, 
[tis Pariſh, and thought fit by the Biſhop 
ne Dioceſe, ſhall labour diligently with 
| them, 


- moſt general and univerſal Extent ; and therefore. theſe People are not 
be given up as Caſtaways, and left. to ride on Poſt, in their own V 
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them, fyom. Time to Time, thereby to js 
claim them from their Errors, arid if he 
no Preacher, or not ſuch a Preacher, the 
he ſhall” procure, if he can poſſibly, fon 
that are Preachers, ſo qualified, to take Pi 
with them, for that Purpoſe; and if he « 
procure none, then he ſhall: inform the Bj 
ſmop of the Dipcefe- thereof, who ſhall; n 
only appoint ſome Neigtibour, Preacher, i 
Preachers, adjoining to take that Labo 

upon them; but himſelf alſo (as his im 
The Duty of tant Affairs will permit) ſtiall uſe his be 
the Clergy is Endeavour by Inſtruction, Perſuaſion and: 
hereby ir: 1 
ſeen in this . R 2 
Particular, and how far this Duty is neglected is not my Province to 
termine; but if it be a-neceſſary Office for every: Pariſh Prieſt, Ee 
moſt certainly it is, then aſſuredly it ought nat to be omitted: And 
conceive, there are others who, tho not within the Letter, yet, as bei 
within the Reaſon of this Conſtitution, challenge the Care of the Clem 
who are appointed to the Cure of Souls, in the ſeveral Pariſhes, ft 
cincts, Diſtricts, Chapelries and other Diviſions, where any of th 
wretched Creatures are, I mean Atheiſts, and Deiſts, the firſt denyi 
God himſelf, and the others denying, ſporting at, and profanely jeſt 
upon all revealed Religion making the Mydecies of -Godlineſs the Mat 
whereon to whet and exerciſe their Blaſphemous Wit; theſe. I mult nee 
think the very worſt of Men in Chriftian Society; but however, Im 
needs believe, that Charity and the Love of Souls, ſhould (however ol 


may think) be Conſiderations with our Clergy to Labour the Reqvery P f 
ſuch Men to the Conſeſſion of the Truth. N Saviour tells us hit ſl 0 $ 


came not to call the 1 but Sinners to Repentance, and tha 
Sick are the People only who want the Phyſician, his Command to 
Diſciples was, go and Preach: to all Nations; this is a Command « 


to eternal Deſtruction, but ſhould, by the peaceable and mild Men 
the Goſpel, Kind Treatment, Sound Reaſon, and good Argument, 
reclaimed to a true Senſe of Religion. I am far from being for the 
of what ſome Men call wholeſome Seyezities to compel Men to come 
but I think it ſtrongly the Duty of the Miniſters of Chriſt to uſe all] 
ſible fair Means for the Recovery of theſe to the Truth, and by f 
Means enlarging the Dominions of Chriſt. But ſhould it be yiel 
that theſe Men, as Apoſtates, or what elſe, have forfeited all Tit 
2 6 f : 
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hem, and all — 2 within his: Dioceſe ſo the Church; 
&-Fed, Can. 66. : 3 855 pet, methinks, 
199 8 ers that 
ated, which I think no good Chriſtian will or can allow, another Con- 
vation of itſelf, muſt ſufficiently evidence the Neceſſity of this Duty, 
meh, the Miſchief that theſe Men do, and the Havock they make in 
u Church,” by tainting the Principles, and corrupting the Morals of 
wary Chriſtians: Amongſt' them, it is to be feared, are not a few of 
ke Learned, and of others who profeſs, themſelves ſuch, thro' a Vanity 
being thought more learned, and having ſearched. further than their 
lghbours, and this Vanity alone, as well as that Deſire which is in our 
Nature, to with all of our Minds, muſt needs urge them on to broach 
xl propagate their deſtructive Opinions, wherever they come; to the 
b and Scandal of Religion the Hurt of Souls, and the Diſturbance of 
la and Quiet of Sccier. 


4 


„ 


11. Bound to inſtruct the Enorant, 
and teach them the Catechiſm, 
&c. 1 7 0 ; „ 


VER Y Parſon, Vicar, or Curate, upon 
every Sunday and Holyday, before 
rening Prayer, ſhall: for Half an Hour or 
inſtruct the Youth and Ignorant Per- 
s of his Pariſh, in the Ten Command- 
ents, the Articles of the Belief and the 
d's Prayer, and ſhall diligently hear, in- 
ut, and teach them, the Catechiſm ſet 
th in the Book of Common Prayer, Ec. 
lif any Miniſter neglect his Duty herein, 
t him be ſharply reproved upon the firſt 
mplaint, and true Notice thereof given 
the Biſhop or Ordinary of the Place: If 
kr ſubmitting himſelf, he ſhall, willingly, 
nd therein again, let him be ſuſpended; 
bthe third Time, there being little hope, 
il he will be therein reformed, then ex- 
| | com- 


1d 
1 
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communicated, and ſo. remain, until he will 
be reformed, c. Can. 59. I further conceive 
bim obliged dillgemiy from Houſe to Hoſe, 1 

ſearch out the ignorant, and to inſtruli then, 
and were this done, there would be leſs Room 

Left for the Clerk, either to offend bimſelf, or be 

a Means that others ſhould; the Canon requires, 

not only that Children ſhould be catechiſea, 

_ which is the common Caſe, a few Sundays in 
the Tear ; but that every Sunday and Holy Day, 
not only Children, but all others of their Chargelf 

who are ignorant be inſtructed, and that nt 
only in the Catechiſm in which our Religion is 
briefly ſummed up, but that firſt, to follow the 
Courſe of the Canon, they be taught the Ten 

Commandments, then that they be inſtructed 
in the Articles of the Belief, which [ tnder- 
and from the general Tenor of the Words, nt 
only to mean the Creed, commonly called th 

Apoſtles ; but all the other Articles of Faith 
which the Church teaches to be believed, ani 

then to proceed to the Catechiſm, as the Su 

total of all that's required to be believed 
done, and this, as its to be every Sunday and 

Holyday, ſo its alſo to be, for at leaſt Half at 
Hour, under the Penalty in the Canon. 

2 | 


of So 
and ! 
other 
him i 
Stiper 
ture, 
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12. Confirmation. 


D Iſhops are to confirm once in three 
Years. Can. 60. OB 
2. Miniſters are to prepare Children for 


. Can. 61. , 


13. As to others preaching for them. 


Either the Miniſter, Church- Warden, 

nor any other Officers of the Church, 
ſhall ſuffer any Man to preach within their 
Churches or Chapels, but ſuch as, by ſhew- _ 
ing their Licenſes to preach, ſhall appear 
unto them to be ſufficiently authorized 
thereunto, as aforeſaid. Car. 50. | 


14. How often bound to officiate 
themſelves. | 


E Miniſter being poſſeſſed of a 
Benefice that hath Cure and Charge 
of Souls, tho' he chiefly attend to Preaching, 
and hath a Curate under him to execute the 
other Duties, which are to be performed for 
tim in the Church, and likewiſe every other 
dtipendary Preacher that readeth any Lec- 
ture, or catechizeth, or Preacheth, in any 
church or Chapel, ſhall, twice at the leaſt 
every Year, read himſelf the Divine Service, 
pon two ſeveral Sundays, publickly, and at 
ive uſual Times, both in the Forenoon and Af 
lerncon, in the Church, which be ſo poſſeſſeth, 
Yor, II. G g "OP 


N 1 Im" * 1 - þ 
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or where he readeth, catechiſeth or preacheth, 
as is aforeſaid; and likewiſe ſhall as often in 
every Tear Adminiſter the Sacrament of Bay- 
tiſm, (if there be any to be baptized) and of 
the Lord's Supper in ſuch Manner and Firm, 
and with the Obſervance of all ſuch Rites ani 
Ceremonies as are preſcribed by the Book of 
Common Prayer, in that Bebalf; which if be 
do not accordingly perform, then ſhall he that is 
poſſeſſed of a Benefice (as before) be ſuſpended, 
and he that is but a Reader, Preacher, or Ca- 
techifer, be removed from his Place, by the 
Bifbop of the Dioceſe, until he or they, ſhall 
ſubmit themſelves to perform all the Duties, 
in ſuch Manner and Sort, as before is pre- 
ſcribed. Can. 56. | | 
2. Every Beneficed Man, allowed to bea 
Preacher, and reſiding on his Benefice, ha- 
ving no lawful Impediment, ſhall, in his own 
Cure, or in ſome other Church or Chapel, 
where he may, conveniently, near adjoining, 
(where no Preacher is) Preach one. Sermon 
every Sunday of the Tear, wherein he ſhall ſo- 
8 8 and ſincerely divide the Word of Truth, 
theſe Gentle- 70 the Glory of God, and to the beft Edificatign 
men are re- of the People, Can. 45. 


quired to offi- (4 | 
ciate themſelves, appears from theſe Canons, and it is obſervable that 
they are to divide the Word of Truth to the Ends propoſed in the Ci 
non ; but I conceive this laſt Canon amounts to a Prohibition to meddle 
in political Matters, or of Civil Government; whereof they are rarely 
the molt competent Judges, ſo as either to ſtir up the People to Rebellion 
or Sedition, or to make them uneaſy at, or under, the Civil Power; 2 
hath been too often the Caſe with ſome reſtleſs, turbulent and rebellious 
Spirits of this Claſs. | 1 8 
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15. Plaralifts.. 
1. Sometimes to reſide. 


O Licenſe or Diſpenſation for the Keep- 

ing more Benefices, with Cure than 

one, ſhall be granted to any but ſuch, as in 

the ſaid Canon are, for that Purpoſe, men- 
tioned, wherein is provided that, ſuch Plu- 
raliſt, be, by a good and fufficient Caution, 
bound to make his Perſonal Reſidence in 
ech his ſaid Benefices, for ſome reaſonable 
Time in every Lear, Sc. Can. 41. 


2. To have their Cures ſufficiently ſupplied. 


Every beneficed Man, licenſed by the 
lass of this Realm, upon urgent Occaſions 
of their Service not to reſide upon their Be- 
» WM nefices, ſhall cauſe his Cure to be ſupplied 
! BY by 2 Curate that is a Sufficient and Licenſed 
Preacher, if the Worth of the Benefice will 
„bear it, but whoſoever hath two Benefices, 
ball maintain a Preacher licenſed, in the 
Benefice where he doth not reſide, except 
Ar himſelf at both of them uſually. 
MC. 47. 7: 


"WM 16. Their Duty to their Ordinarics, 


I, General, 


* EIR Duty to Ordinaries, and all other 

1 Spiritual Governors and others ſet over 

le inferior and ſubordinate Clergy, is eaſy, 
EE h aud 


p —— n * 3 . 
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and ought, as they regard their Ordinatim 
Vows and Promiſes, and as they tender Cano. 

nical Obedience, and the Duty they owe ty all 
thoſe who have the Government and Viſuatin 
of them ; ſo be ſought ont by theſe Gentlemen 
and to be ſtrictly obſerved by them, 


2. To their Ordinaries at their firſt Viſ. 
zation. . | | 


f 
— 
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Every Parſon, Vicar, Curate, School. 
Maſter, or other Perſon licenſed at the Bi. 
ſhop's firſt Viſitation, or at the next, after his 
Admiſſion, are required to ſhew his Letters 
of Orders, Inſtitution, and Induction, and 
all other his Diſpenſations, Licenſes, and 

Faculties, to be by the Biſhop allowed, or 
(if juſt Cauſe) diſallowed, and being by him 
approved, to be, as the Cuſtom: is, ſigned 
by the Regiſter ; and that the whole Fees 
accuſtomed to be paid, in the Viſitation, in 
Reſpect of the Premiſſes, be paid only in the 
whole Time of every Biſhop after, but Half 
the accuſtomed Fees, in every other Viſita- 


It's true r ; |; F 
School-Ma- tion, during the ſaid Biſhop's Continuance. 
ſters are ex - Can. 137. : 


preſsly named | £90) 

in this Canon, amongſt others, to be Licenſed at the firſt Viſitation of the 
Biſhop ; but I cannot avoid taking Notice that School-Maſters are, by 
no Means, bound by this or any other Canon, fave the School-Mafters « 
Cathedral Churches, who muſt certainly receive their Power from the 
Biſhop to teach ſuch School, as every other School-Maſter muſt, from 
the Founder, or Governors, or "Truſtees, appointed by the F ounder, 
hath been fully ſhewn already, but in ordinary Caſes of School-Maſter 


the Ordinary hath no more Authority than he hath in Caſes of Phyt- 


cians, Surgeons, Midwives, Cc. where he has nothing to do at all. 


XXIV. Appro 


Ippro! 
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XXIV. Appropriationg and Lu- | 
 - propriations. OO i 


I. General. 


dl ary is, when it is in the Hands 
1 of a Layman, as Appropriation is, 
when it is in the Hands of a Biſhop, Col- 
lege, or others, religious, Oc. Blount's Law 
Dict. ſub hoc Tit. See alſo Appropriation, and 
2 Mod. 258. ws | | 
2, Appropriations are but perpetual Com- 
nend. 1 Rol. Rep. 476. Mo. 905. Dav. 
$1. b. Plow. Com. N 
3. A Commenda perpetua is, during the 


n 
Lie of the commendatory tantum, but an 
WJ Appropriation is a Perpetuity. Dav. 81. b. 
0 4. Appropriations are not diſſolved by the 
WM 6tatute, (for then they would revert to the 

firſt Owners or Patrons whg, gave them to 


the Priory, c.) but they given to the 
King by the Act. Sir Mes 3. 

5. Every Appropriation compriſeth in it a 
Diſpenſation to the Parſon imparſonee, 10 
have and retain the Benefice in Perpetuity, 
wherein the King is always, by the Com- 
mon Law, to be an Actor, not only as Su- 
preme Patron, but as. Supreme Ordinary ; 
for the King ſole, without the Pope, could 
make an Appropriation. Dav. 73. Plow. 
Gn. 503. | - ; 

6. Though every Pariſh Church is, prima 

ſccie, preſumed to be preſentative; yet there 

may be Preſcription that ſuch Church was 
MY *opropriate. 11 Co. 10. 4. : 
„ 7. Ap- 


original Grants, to them and their Succeſſor 
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7. Appropriations were anciently made 1 
to Spiritual Bodies, and not to Biſhops, (2; T 
„ 

8. When a Living is appropriate, it come; a 
in Manum mortuam, and the King for ever 
bath loſt his Title of Lapſe. Cro. Fac: 518. 
. 9. Stat. 21 H. 8. gives the Poſſeſſion of 1 


Appropriations, as they were in the Hand; ; 
of the Abbots, &c. Sir Will. Jones 3. v 
10. The making one Parſon makes hin 7 
Poſſeſſor of the Parſonage; for a Spiritual 9 
Office draws with it a Right to have all the t 
Poſſeſſions; and for that Reaſon, when one L 
is an Appropriator, he lawfully may inter- bi 
meddle with the Tithes, as the ſame are an- ill b. 
nexed to his Church, Sc. Plow. Com. 500, = 
4 . . N 

1. The Statute 16 R. 2. c. 6. ordaineth, H 
that in every Licence, from thenceforth to 5 
be made in Chancery, of the Appropriation fo 
of any Pariſh, Church, that, according to Fe 
the Vale of, a convenient Sum ci bt 
Money be p unnd diſtributed yearly of 4 
the Fruits and Profits of the ſame, by thoſe * 
who have the ſame Church in proper Uſe G 
and their Succeſſors, to the poor Pariſhioners 1 
of the ſaid Church, in Aid of their Living © 
and Suſtenance for ever; and alſo that the *" 
Vicar be well and ſufficiently endowed. 5 
132. In the Statute of Monaſteries there i : 
a Saving of Rights, c. but the Founders * 
Donors, Oc. are excepted out of this Saving; hn 
ſo they are bound by the Body of the A&W „e 
. e . 
z. The Lands, Sc. given to Abbots, &. 5 
and their Convents, Sc. were given in the ok 


* 
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in pure and perpetual Alms, or in Frankal- 


Alms. Litt. Chap. Frankalmoigne, 15 13 3. 
and Lord Coke in his 1 nft. 94. 4. ſays, L. 
bera Eleemoſyna are Words appropriate to 
this Caſe, and diſtinguiſhes it from other 
Tenures, and his. Lord ſhip further | ſays cho 
neither Fealty, nor any other Temporal Ser- 
vice is due, yet it is a Tenure; that is, if T 
may be allowed to comment npan his Lordſhip's 
Vert; though theſe Tenures carry nat with 
them the 92 Badges of Dependance on their 
Lords, yet they certainly bold of them; and 
his Lordſhip ſays 1 Inſt. 98. a. all Lands are 


holden of ſome Body, and again in Lite. 


Ten. ſe3. 141. none may hold in Frankal. 
moigne , but of the Grantor and of his 
Heirs. It is an Incident to the inherita 


Blood of the Grantor, and can be neither. 


forfeited nor transferred, no more than the 
Founderſhip of an Houſe of Religion, Ek. 
but the Lord may releaſe it. Co. Litt. 99. 4: þ. 


Littleton ſays, thoſe. who hold in Frankat- 
moigne were bound of Right before God to 


make Oriſons, Sc. for the Souls of their 
Grantors, Ec, and their Heirs dead, and for 


the good Life and Health of them Pres 


and the Reaſon why they ſhall not do;Feal- 


ty is, becauſe this Divine Service is better 


for the Donors, Cc. Lit. Ten. ah 3 . nd 
my Lord Coke ſays expreſly, they are bound 
thereunto, and as his Lortfhip further ſays, 


tho'.the Liturgy be altered, yet the Tenure 


remains as it was. In Conſideration of the 
Prayers of thoſe who held in Frankalmoigne, 
the Lord is bound to acquit them of all Ser- 
Vices-to the Lord Parangount. Litt. ſect. 142. 


Gg 4 . 


4 


moigne to hold of the Grantor, Ec, in free 


4 


þ 


And therefore, though they are not to pray fu 
the Souls of the Dead, yet, in my Apprehen- 
fion, they are to go in their Duty as far as the 


pray for the good Life, Proſperity, and Health 
lawfully do; and therefore this Part of the ori- 
tron depends on the Prayers of bis Clerk, yt 
I muſt think the Clerk bound to this Duty fu 


ſame was the Terms of his Tenure by the ori. 
ginal Contract, whether be be Vicar indowel, 


Reaſon to fear that ſome of them, at leaft, 
have never dreamed of ſuch a particular Duty. 


tron might give his Tithes to whom he 
pleaſed ; but fince that Council, it cannot 
be ſans Conſent of the Crown. 2 E. 3. 23. 


that as Patron. 21 E. 3. 6. Palm. 220. See 


Jura Eccleſiaſtica. 
Co. Lit. 99. b. Save what is in Reſpe& of 
his Perſon and Reſiancy. Co. Lit. 100. 4 


Alteration will allow, that is, they are ſtill to 
of their Lords or Patrons; for this they may 


ginal Duty is ſtill obligatory upon them; and 
though I cannot think the Welfare of the Pa. 


the Reaſons aforeſaid, as well as for that the 


or other Miniſter, Chaplain, or Clerk, deriving 
Benefit from theſe Elzemoſyuary Endowments. 
I have thought fit to obſerve thus much, and 
fo refer the fame to the Conſideration of all 
Clerks therein concerned, as I baue ſome 


r. A Ppropriation might have been by the 
Patron and Pope, before the Coun- 
cil of Lateran; becauſe, till then, the Pa- 


For now the King is intereſted in every Pa. 
riſh; for that it may devolve on him, and 


* 11 Cs. 


Jura Ettleſiaſtita. 


* 


good. 11 Int. 


3. How came to the Crown. 


074 T 2) H. 8. gave all ſuch Monaſte- 
0 ries, whereof the Poſſeſſions did not 


be given to the King. Alſo it was the 
ear Purpoſe of the Statute to give the 
ling all that thoſe Abbies had; and there- 


eſtored to his Parſonage; and Priddle's 
ale,” 11 Ch. 13. is, that Appropriations in 


p. 8. Hob. 308. Sir Will. Fo. 3. | 
2. The Inferior Abbies being but of 2007. 
Year Value came to the Crown by the 


ir Vill. Fo. 2, 3. 

3. Stat. 31 H. 8. gives the Lands, c. of 
eligious Houſes to the King in as large and 
mple Manner, as the Abbots, Oc. held the 
ne. Hob. 309. 

4 They came to the Crown as they were 
| the Hands of the Abbots, Ec. Sr Will. 
. 3. 11 C. 13. Hob. 308. Cro. Fa. 252, 
5. Lord Hobart obſerveth, that all the Ap- 
'ozriation of Abbies which were 3 

75 dere 


„ fas © 


gut. 5 7 | 
2. Tho' an Appropriation be by Words 
preſenti tempore, and not de futuro, yet 


ceed 200 J. a Year; ſo that whatſoever 
makes to that yearly Revenue, was meant 


dre the Saving doth exclude the Founders, 
trons, Donors, Ec. but if the Appropria- 
jon ſhould be diſſolved, the Giver ſhould be 


eputation paſs by the Statutes 27 31 


jatute 27 H. 8. Cro. Ca. 423. Hob. 30%. 


1 


Wk ; . a | 8 
-dered between the 27 & 31 H. 8. were, j 
atto, diſſolved with the Diſſolution of . 
Zorporation, and were ' preſentable, x 
migbt have new Incumbents ; but as ſoon 
the Statute 31 H. 8. came, they were 1 
ſtored, and given to the King, and ſu 
new Incumbents ouſted. Hob. 308 


4. How into Lay Hands. 


1. HaAriſhes, Patrons, Inſtitutions, Adv 
- i ſons, Sc. were by the Law of Ma 
and not by Divine Law, or the Lav 
God; and therefore Diſpenſations might 
-by human Law ; and ſo of Appropriatic 
l les Ley-Gents. No Pariſhes were till 2 
"Years after Mriſt. 1 Rol. Rep. 453. 
2. Before the Time of H. 8. no Lay Pe 
Ton could have a Rectory Impropriate. P. 
It to be ob- 3. But the Statute 27 H. 8. is, that 
ſerved, that Patentees ſhall injoy, Oc. in ample Mann 
the Statute . Oc. as the King, Sc. 1 Rol. Rep. 98. 
gave theſe Li- 10 60 öh 5 Ma | 
vings to the „in as ample, full, ute Manner, as t 
were he OP reſpeCtive Religious E ; and then the Stat 
gives them ta the Patentees of the Crown, in as full, and large a'Man 
as they were either in thoſe Religious Houſes before the Statute of 
bution, or in ther. Crown, in Virtue of them, ſave the Royal Viitat 
which is, indeed,, no more than what the Crown had: ayer theſe Li 
even whilſt in the Hands of theſe Religious Houſes, and then they 
exempt of all Epiſcopal Juriſdiction, and ſo they ſtill remain, and 
indeed with greater Reaſon, as they are not only meer Lay Fees, 
alſo in the Hands. of meer Lay , Perſons, who owe no Canonical ( 
dience, nor are bound by Church TwW s. 


of? 


1 2 5 8 ; -; 
Jara-Eccleliaftten, 


F Religious - Houſes, and of Exemption 


defrous of purchaſing the Appropriations 
2nd Lands, exempt from Tithes, Cc. 2 Co. 


19 
Ie 


47. 4. 48. a, Wn: n 
5. Tithes, or the Eccleſiaſtical Duties, 
which came to the Crown by the Statutes of 


ty thoſe Statutes and 32 H. 8. and 1 2 
5b. & Mar. in the Hands of Laymen, Tem- 
oral Inheritances, and ſhall be 'accounted 
ſets, and Husbands ſhall be Tenants by 
he Curteſy, the Wife indowed, and fall 


ey have, that tile Owner or Poſſeſſor, ma 


Eccleſiaſtical Court. Co. Litt. 159. 4. 


rtrrunſferable. a 
BY Statutes the King and Lay 'Perſons, 


ropriate, and they well paſs by Grant from 
e common Perſon to another. Plow. Cum. 
ol. "P 


nd Laity capable of taking and holding the 
Ippropriations of diſſolved Monaſteries,'&c. 
nd tho” they were not originally grantable o- 
tt, as Incumbents of Parſonages preſentable 
annot, at this Day, grant over ſuch In- 
mbencies, but muſt reſign, if they v_ be 

e | clear 


5 


| 4 The Intent of the Acts of Diſſolution 


om Tithes, Sc. were intended to benefit 
e Crown, and to make the Subject more 


1711.8. 31 H. 8. 3) H.8. and 1 E. 6. are, 


ave other Incidents belonging to temporal 
Inheritances, only this Eccleſiaſtical Quality 


e for the Subſtraction of the fame in the 
5. Dey are grantable over vr 
are made capable of Parſonages ap- 


2. Stat. 31 H. 8. c. 13. makes the King 8 


K 
2 « 


Jura Eccleſiaſſica; 


clear. of their Incumbencies, yet now In 
propriations, by Act of Parliament, may by 
paſſed away, or transferred from one to 2 
other; and ſo the Appropriations of th 
Knights Templers, were to the Priors « 
K. Fobn, by Conſent. of the Pope, (ag 
that I think no Ways was available, as be u. 
always an Uſurper, and never bad any Auth 
rity here, &c.) King, and Parliament, Phy 
Com. Grendon's Caſe. Palm. 219, 6c. Hi 


; 3073 308. 

6. How favoared. | 
1. General. : | 
WW Hether an Appropriation be good 


not, cannot now be called in Oue 

ſtion, but ſhall be intended good. Cre. Ju 
3 
2. Appropriations or Impropriations at 
not within the Statute of Pluralities, not be 
ing at all in the King's Books, nor bein 
deemed, in Judgment of Law, as Benefices 
—_—— 5 1, 
3. The Statute 31 H. 4. made all Appte 
priations Lay Fees, and they are neithet any 
preſentative nor Spiritual Functions. & 
Will. Jo. 3. Cro. Fa. 518. Fitz. 250. Ni t| 


4. A Benefice appropriate is not. withi 
the Statute of 21 H. 8. of Pluralities. He t 
157, 1 $8. on 1985 
5. An Appropriation is not void by M ac 
Clerk's being made a Biſhop ;_ but tenai 

with any other Preferment. | 


6. Thougt 


Jura Eccleſiaſtica. 


6. Though every Pariſh Church is ſup- 


ofed preſentative, and that the Incumbent 


Une in by Admiſſion, Inſtitution and In- 
tion, yet the Plaintiff may preſcribe, 


bat the Prior, Cc. immemorially have been 
gectors of the {ſaid Church; for this amounts 


p its having been appropriate, Sc. and the 
ommencement of a Matter before the 


ime of Memory cannot be known, whe- 
er it came by Union, Appropriation, or 
jon, Ec. 11 Co. 10. 4. | 


2. There can be no Uſurpation of them. 


1. There cannot be an Uſurpation upon 
Parſon imparſonee ; but if a Stranger med- 


le with his Tithes, &c. he may have Treſ- 
aſs or Aſſiſe, but not a Writ of Right of 


Idvowſon; for that is only for him who is 
ut of Poſſeſſion. The Com. 500, Fol. 


3. Preſumptions for, or in Favour of, them. 


, Thongh defective. 
1. Stat. 35 Eliz. c. —. That all Manors, 


nds, Tenements and Hereditaments, which 


t any Time thentofore were the Poſſeſſions 


f any Abby, Monaſtry, Priory, Sc. which 


fer the 4th of February, anno 27 H. 8. were 
ranted, or conveyed, or mentioned ſo to 

in or by any Letters Patent whatſoever, 
ade by the ſaid late King H. 8. to any Per- 
n, &c. were and ſhould be reputed, taken, 
nd adjudged to have been lawfully and 

tly in the real and actual Poſſeſſion of 
le ſaid King, and of his Heirs and Suc- 


ceſſors 


— 2 —— 


— — — 
—— —.—.Et̃ xp — — 


the Purview ; for it doth not only extend i 
make the Grant good, but to veſt the 
nors, Lands, Tenements, and Hereditaments 


Jura Eccleſſaſtica, 
ceſfors, at ſuch Time as the ſame 
granted by the ſaid King. In the Puter 
of this Statute, four Things are to be 0 
ſerved. 1. The favourable Penning of j 
mentioned to be granted, though. in Effe; 
nothing paſſeth by the Grant. 2. The C. 
neralty of the Words, 1. Concerning th 
Quality of the Letters Patent, in, or ) 
any Letters Pateut whatſoever, be they unde 
the Great Seal, the Exchequer Seal, f 
Court of Augmentation, Seal, the Duch 
Seal, Cc. 2. Concerning the Eſtate, or l 
tereſt, to paſs by ſuch Letters Patent, wh 
is quite at large, and reſtrained to none i 
certain; and therefore if the Letters Paten 

purport a Grant for Life, or Years, the in 
tate hath as great an Operation, as to, th 
Purview of the Act, as if the Letters . 
tent had purported a Grant of an Eſtate 
tail, or Fee-ſimple. 3. The Generalty 


of the late Abbots, Ec. in the actual an 
real Poſſeſſion of King H. 8. and not onh 
ſo, but alſo to him, his Heirs and:Sneceſſors 
fo that the Lands. ſhall as well veſt in ti 
King, his Heirs and Succeſſors, when 
grants the Lands for Life, or Years, as wi 
he grants in Fee-tail, or in Pee - ſimple; 
the Purview extends to three other Caſe 
1. Where any ſuch Lands, Tenements, « 
Hereditaments, came. to the Hands or Fol 
ſeſſion, of the ſaid late King H. 8. 2.0 
which were put in Charge to or for h 
Highneſs in his Court of Exchequer, or 4 
other Court of his Majeſty's Reue 


* 


Jura Ectieffaſtics 447 
or by any Auditor, or other Officer of | 
be ſaid late King. Then follows the Qua- 
ation, or Reſtraint, notwilhſtanding, 1/t,/ 

y Defect, Want, or Inſufficiency, / or in, 
„ Surrender, Erant, of Cane yancs of the 
id Manors, Lands, Tenements, or Heredita- 
mts, or any Part thereof, to the [aid - late. 
ing H. 8. or any ot ber Matter or Cauſo what- 
ver; by which bis Highneſs was, of might- 
ae been, intitled to the ſame; ſo that thts 
ope and Purpoſe of the Statute was to 
in King H. 8. all the Lands, Tenements, 
Heredſtaments, which the Abborsy Oc. 
xd, notwithſtanding the Defects aforeſaid. 
I 11. 6; 18. % K 1K rn ER, 
2. All Appropriations, howſoever defec- 
e, were given to the King, by the true 
leaning of the Laws of Monaſteries, which 
nt to give all, as well in Reputation, as 
Truth. Hob. 148. | e . 
. Though there was a Defect in the 
ppropriation, yet if the Rectory be in Re- 
tation appropriate, and ſo hath been uſed, 
is given to the King, by the Statutes 27 
8. or 31 H. 8. and therefore the 19 Elix. 
the Dean of St. Paul's Caſe, it was ad- 
iged in B. R. that a Chantery, or College 
Reputation, and not in Law, was given 
King E. 6. by the Statute 1 of that King, 
theſe Words, All and all Manner of 
Jexeries, Colleges, &c. 11 Co. 13.4, © 
4 27 June, 29 El. in Canc. The Caſe was 
ween The Lord St. John and The Dean and 
ter of Cloucefter, for the Parſonage impre- 
ate of Penmark in the County of Glamorgan; 
auſe that the Patron, who had appropti- - 
was but Tenant in Tail; yet as it more 
I | * a 


Jura Eccleſiaſtica; 
had continued as a Church appropriate: ; 
was reſolved by Sir Thomas Bw, ri 
| Chancellor, Sir Gilbert Gerrard, Maſter d 
the Rolls, Chute and Myndbam Tuſticy 
whom the Lord Chancellor in this Caſe 2 
ſociated to him, That this Rectory in R 
putation was given to the King, by the $t, 
tute of Monaſteries. 11 O. 13. 4. Tho 
ſame of the Church of Humbalton. 11 0 
13. 4. = . 
5. The Parſonage of Bulbenam was appr, 
priate to the Abbot of Sulby, and no Vie 
indowed, according to the Act 4 H. 4 an 
15 R. 2. but there had been a Vicar in R 
putation continually, and the Rector), 
appropriate, continued alſo, and it was 
ſolved, that this Rectory was given to th 
King by the Stature of Monaſteries. 11 0 


88 MEIN 

6. Though the Appropriation is defedire 
or that the Advowſon did not paſs by t 
Grant, yet it ſhall be intended, in Reſpet 
of the antient and continual Poſſeſſion, th 
there was a lawful Grant of the King, On 
nia preſumuntur ſolemniter eſſe acta, whic 
might make the antient Impropriation good 
for Tempns eft Edax rerum, and Records, at 
Letters Patent, and other Writings, eithe 
conſume, or are loſt and imbezilled ; 2 
God forbid, that the antient Grants a 
Acts ſhould be drawn in Queſtion, thou 
that cannet be ſhewn, which at firſt was nt 
ceſſary to the Perfection of the Thing; a 
if the Impropriation had been drawn in Qu 
ſtion in the Life- time of any of the Pan 
to it, they might have ſhewn the Truth 


the Matter; but aſter all Parties . 
1 uc 


Jura Serletianes 26s 
" Succeſſion of Ages, in all Which the 
Chiſthes were eſteemed. and adomad tg he 
rizhtfully impropriate, if any Ohiect | 
hoald now prevail, the longer the Paſſeſ 3 
fon of the Owners were, the more difficult, thus, bow ri. 
+ muſt needs be for them 10. maks aut their diculous, as 


| | well as ini- 


tle, Oe. 12 Co. 45 3. | f ; 1 . 

7 at quitous, muſt 
i needs be, for Eocleſi aſticks ta pretend, or yſl C p00 wh over theſe 
hings, which in their Beginning were exempt, in the very Nature 
I them are extra their Juriſdictian and Autharigy, with which they 
cot, without manifeſt Injuſtice, and in ning & Premunire, meddle. 


7. And if a Confirmation was neceſſary, 
ſhall be intended that there was one, Ex 
luturnitate termporis ounia pre ſurtuutur [ov 
nter efſe act g. Hard. 382. Te 

3. The Caſe was thus the Abbat of & 

d the Parſqnage of L. ta his qwn proper 

ſe, which, as a Parſanage appropriate, 
teries anno 31 H. 8. who in the 37th Year 

f his Reign granted it in Fee-Farm, under 

nich Grant the Plaintiff claims; the De- 
ndant had got a Preſentation from the 
deen, and to deſtray the Apprapriatian, 
ewed the original Grant or Inſtrument of 

22 E. 4. with a Condition in it, that a 
carage ſhould be campleatly indawed, and 
ledped, it never was done; and therefore 
Appropriation was void; and indeed 

re wed no Inſtrument nor Proof of any 
lonment ; but yet as it had all along been 

puted and taken to- be appropriate, and 
along a Vicar had been preſented, ad- 

ted, inſtituted and inducted, as a Vicar 
Itfully indowed and paid bis Firſt Fruits 

l Tenths; it was reſolved per tout le Cure, 
Vor. II. . that 


9 
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the Rolls, Chute and Myndbam Juſtiq 


Letters Patent, and other Writings, eithe 


God forbid, that the antient Grants a 


if the Impropriation had been drawn in Que 


the Matter; but after all Parties dead, an 


Jura Ectleſiaſtica. 

had continued as a Church appropriate 
was reſolved by Sir Thomas thn 1 
Chancellor, Sir Gilbert Gerrard, Maſter 


whom. the Lord Chancellor in this Cafe of 
ſociated to him, That this Rectory in B 
putation was given to the King, by the $ 
tute of Monaſteries. 11 Cv. 13. 4. Th 
fame of the Church of Humbalton. 11 0 
. 115 OD 
5. The Parſonage of Bulbenam was appr 
priate to the Abbot of Sulby, and no Via 
indowed, according to the Act 4H, 4 u 
15 R. 2. but there had been a Vicar in R 
putation continually, and the ReQtory, x 
appropriate, continued alſo, and it was re 
ſolved, that this Rectory was given tot 
King by the Statute of Monaſteries. 110 


, ” AY | 

6. Though the Appropriation is defectin 
or that the Advowſon did not paſs by th 
Grant, yet it ſhall be intended, in Reſpet 

the antient and continual Poſſcfſion, ib 
there was a lawful Grant of the King, Ou 
nia præſumuntur ſolemniter eſſe acta, uli 
might make the antient Impropriation good 
for Tempus eſt Edax rerum, and Records, at 


conſume, or are loſt and imbezilled; 


Acts ſhould be drawn in Queſtion, thoug 
that cannot be ſhewn, which at firſt was ne 
ceſſary to the Perfection of the Thing ; 4 


ſtion in the Life-time of any of the Parti 
to it, they might have ſhewn the Truth « 


1 ſuc 


; Jura Ettletia dies. 463 

ich ſa Succeſſion. of Ages, in all which the 

bafthes were eſteemed, and adowad to be 

hifully impropriate, if any Obiectian 

joald now prevail, the longer the Paſleh 1 f Lan be 

an of the Owners were, the more difficult, thus, bow ri 

muſt needs be for them io maks aut their diculous, as | 

tle, Se. 12 Go. 4, . IIA 6 co; 100 as ine 

| Ecclefiaſticks tg pretend or yſur 6 Turton ove —_— 
be, fo 2 > a 

— which in their-Beginning were . in the very Nature 

them are extra their Juriſdictian and Autharigyy with which they 

uoot, without manifeſt Injuſtice, and — ing a Fremunire, meddle. 


7. And if a Confirmation was neceſſary, 
ſhall be intended that there was one, & 
uturnitate temgporis omnia pre ſumuntur [2+ 
miter efſe ada. Hard. 382. 8 
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8. The Caſe was thus the Abbqt af K 
d the Parſqnage of L. ta his qwn -praper 
le, which, as a Parſanage appropriate, 
me to King H. 8. by Diſſolution of Mo- 
teries anno 31 H. 8. who in the 37th Year 

his Reign granted it in Fee-Farm,. under. 

ich Grant the Plaintiff claims; the De- 
ndant had got a Preſentation from the 
deen, and to deſtray the Apprapriation, 
ewed the original Grant or Inſtrument of 

22 E. 4. with a Condition in it, that a 
ſcarage ſhould be campleatly indawed, and 
ledged, it never was done; and therefore 

e Appropriation was vaid ; and indeed 

re we no Inſtrument nor Proof of any 
dowment ; but yet as it had all along been 
muted and taken to be appropriate, and 

| along a Vicar had been preſented, ad- 
ted, inſtituted and inducted, as a Vicar 
Mtfully indowed and paid bis Firſt Fruity 
ne Tenths ; it was reſolved per tout le Cure, 
Vor. I, H h that 


ceedent to examine the Original of Appro. 


Time, of them will be loſt, and ſo de. 


Jura Eccleſtaſtica; 


chat it ſhall be preſumed that the Vicirigy 


by Reaſon of the Continuance, was lawfully 
- Indowed,* for omnia præ ſumuntur ſolemnit 
- efſe acta, and it would be a dangerous Pre. 


priations of Parſonages, and the Endoy- 
ment of Vicarages ; for the Origin, 


creed for the Plaintiff. 12 Co. 4. 
9. Hill. 4 fa. in Canc. inter Bede] and 
Bear; the Church of K. was appropriate 


anno 40 E. 3. and the Defect was, that Hi. Lo 
pPbrey de Bobun, Earl of Hereford, (vi Sir 
ranted the Advowſon of the Church to af C 
jeſiaſtical Body, to whom the Appropra ] tor! 
tion was made) was but Tenant in Tail; Pla 
folved clearly, that it was given to King Ad: 
H. 8. by the Statute. 11 Co. 13.4. and 
10. Though every Pariſh Church is ſupWM Pre 
poſed preſentative, and the Incumbent ta Chu 
come in by Admiſſion, Oc. yet one may pr ſtitu 
ſcribe that a Prior, Ec. and his Succeſſorsf cert: 
Sc. Time whereof, Oc. had been Recor mak 
Ec. for that amounts to the ſame as to ſij the 
that it was appropriate, Cc. and the Com clain 
mencement of a Thing before Time of Me Mini 
mory cannot be known; as whether it cam ving 
by Appropriation, Union, Sc. and with ti 45 i 
agrees 21 E. 4. 65. a. 1i Co. 10. a. the ( 
11. One had gotten a Preſentation to ti tions 
Parfonage of Goſual in Lincolnſhire, an all P. 
brought a Quare impedit, and the Defendaſ vas r 
pleaded an Appropriation ; there was no LW Advic 
| cence of Appropriation produced; but bal of th 
cauſe it was antient the Court would inter — 
- A card 


it. 1 Jod. 11. 
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Jura Eccleſtiaſtiag. 
12. Old Appropriations ſhall be preſumed 
to be well and lawfully made. Trials por 
P64 go lg: 990 Dis [men Pybpd ace! we | 
13. In Things of ſuch Antiquity, Omnia 
tc ſumuntur. ſolemniter eſſe acta. Trials per 
Pais 406. Vide Palm .. FUN 

14. The Plaintiff brought a Quare impedit 
for the Church of P. which Suit was ſtayed 
by Aid Prayer, and the Cauſe removed into 
Chancery ; - whereupon the Plaintiff maved 
for a Procedendo, and on Oyer before the 
Lord Chancellor Bromley, in Preſence of 
Sir Gilbert: Gerrard, ' Maſter of the Rolls, 
Chute and Windham Juſtices, and Popham At- 
torney, and Egerton Solicitor General, the 
Plaintiff ſhewed -a- Gift in Tail of the ſaid 
Advowſon made to his Anceſtor 18 R. 2. 
and Verdict for his Anceſtor 12 H. 8. and a 
Preſentation, by his Grandfather, to the ſaid 
Church of a Clerk, who was admitted; in- 
ſtituted and inducted, with Poſſeſſion for 
certain Years,” and divers other Matters, to 
make out his Title; notwithſtanding, as 
the Defendant, and thoſe from whom he 
claims, had had the Poſſeſſion Time out of 
Mind of the Parſonage as impropriate, (ſa- 
ving Interruption for ſome ſmall Time) and 
as it would be of dangerous Precedent to 
the Queen and other Owners of Impropria- 
tions being able to maintain their Titles, in 
all Points, and Circumſtances, perfectly; ir 
vas reſolved, by this Court of Chancery, by 
Advice of the Juſtices and Counſel” learned 
of the Queen, that no Procedendo in loquela 
ſhould: be granted. 12 Co. 3, 4, J. Bedle and 
Beard's Caſe. Ley's Rep. 14. Stafford's Caſe. 
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Prohibition lies. Rol. Abr. Probibition, P. qo. 


And if they 

will wave the 
Penalty, they 
may ſue alſo 


quiſites. 2 Co. Archbiſhop Cumerburys Cafe, 


Ju in jure reguirantur. 


the ſame Pariſh, to ſhew-Cauſe why a Terrar, 


Court, he ſhall recover but double Value, 


cars and other Ecclefiaſtical Perſons, for an 


in Equity, and compel the Defendant to diſcover even againſt himſel, 
as daily Experience ſhews, theſe Sort of Bills being frequent. 
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15. Whether Appropriations be good, or 


not, cannot now be called in Queſtion, but 


ſhall be intended good, and to have all Re. 
Ov. Ja. 252, 517, 292. | Cuncurrentibus biis 


7. Suits concerning. 


1. Tobe in the Temporal Courts.. of 
2. AN Appropriation is not cognizable in to 
0 A Court Chriſtian. Palm. 220. car 
2. If a Vicar ſue the Parſon impropriate of Wl Co 


concerning the Lands and Tithes, appertain- 
ing to the Vicar, ſhauld not be allowed, 3 


3. Treble Damages are given for predia 
Tithes, as well to Lay Perſons, as to Eccle- 
fiaſticks, by the Statute 2 H. 6. c. 13. but if 
the Proprietor will ſue in the Eccleſiaſtical 


by the expreſs Words of the Statute, where. 
in it is to be obſerved, that the Act of 
Parliament-doth give a Temporal Remedy, 
at the Common Law, to Parſons, and vi- 


Eccleſiaſtical Duty, and to Laymen, Pro- 
jetors of Tithes, the like Remedy; but, 4s 
th been ſaid, they have Election either to 

fue for the treble Value, at Law, or for the 

double Value in the Eccleſiaſtical Court, or 

for Subſtraction of Tithes there alſo. 0. 

Litt. 159. 11 Co. Priddle and Napper's Caſe. 
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Jura Etcletlaſtica. 
4 If a Vicar ſue # Pariſhioner for Tithes 
in the Spiritual Court, and the Parſon ap- 
propriate appear 1 erg. 0. interefſe, and 
pray 2 Prohibition, it ſhall be granted, Hill. 
14 Ca. B. 


R. Robert's Caſe, Prohibition 
granted. Ro. Abr. Probibition, ſa. $12. Ca. 5. 
Vide as J. & guere ſur cee. 
5. If there be a Parſanage appropriate, 
which came to the Crown by the Diſſolution 
of Monaſteries, and after it is granted over 
to a common Perſon, and there is alſo a Vi- 
carage indowed in the ſame Pariſh, and by 
Command of the Viſitor of the Archbiſhop | 
in his Viſitation, the Church-wardens of the 
Pariſh make a Terrar of the Tithes within 


the Pariſh, and Glebe, which belongs ro the 


Parſon, and which to the Vicar, and prefer 
it in the Spiritual Court; . whereupon th 
Vicar libels in the Spiritual Court againſt 
the Parſon to have it confirmed, and Sen- 
tence for him, and the Parſon prays a 
Prohibition, and ſhews, in his Suggeſtion, 
and agrees all the Terrar to belong to 
the Vicar, but only the particular Tithes, 
ſil. Tithes of Carrots, . Coals, and ſuch 
like, being in Lands out of Gardens, and 
for Burials in the Chancel, and for theſe he 
prays a Prohibition, a Prohibition, lies ; for 
though it be between Parſon and Vicar, and 
lo the Right of Tithes comes in Queſtion 
between them, yet (becauſe it is not be- 
tween the Parſon or Vicar, and a Pariſnio- 
ner, where no Prohibition lies; for that the 
proper Suit againſt ſuck is in the Eccleſiaſti- 
cal Court) the Prohibition lieth ; becauſe the 
Vicar might have bad his Action at Law, 
againſt che Parſon, if he took the Tithes. 
way = being 


= 
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being {et out by the Pariſhioner. Trin. 11 


Car. Sir Geo. Winter and Peirce, Vicar of 


why there ſhould not be a Prohibition, with- 


Fr. Peter and St. Ames in Briftol. Mich. 11 


Ja. it was moved again, and the Court took 


à Difference between a Parſon appropriate 


and a Parſon preſentable, that the Parſon 


appropriate had it as a Lay Fee by the Sta- 
tute ; and therefore it ought to be tried be. 
tween him and the Vicar at Law, Ec. Ro. 
Ar. Prohibition, 311, 312. Caſe 3. | 
6. If a Man having a Parſonage impro- 

riate, make a Leaſe for Years, of Parcel 
of the Tithes by Deed, which Deed is de- 
nied in the Eccleſiaſtical Court, and Iſſue 
taken upon it, a Prohibition ſhall be granted 
<5 8 Fac. per Cur. Rol. Abr. Probibitim, 
__ 'Trin. 8 Geo. 2. B. R. Charlton and Fan. 
„ kg eee e 
J. In a Suit for Tithe-Potatoes in the 
Court of Arches, the Plaintiff libelled, a. 


Impropriator, the Defendant, by his Plea, 


had denied his being Impropriator ; where- 
upon H right Serj. now Mr. Juſtice, moved 
for a Prohibition; - urging that the Ecck. 
ſiaſtical Court could not try ſuch a Matter 


of Right, and accordingly a Rule was made 


to ſhew Cauſe. And Mr. Parker, now Mr. 
Faſtice, coming to ſhew Cauſe, obſerved, 
this was a Suit for Tithes of a Nurſery in 
Garden, which the Eccleſiaſtical Court has 
undoubtedly a Juriſdiction of. To this, he 
faid, the Defendant had pleaded, that the 
Plaintiff is not Impropriator, as is ſet forth 
in the Libel, and upon this Plea, the De- 
fendant had obtained a Rule to ſhew Cauſe, 


* 


out 


over · 7 
Libert 
emptic 


out of 


out of Poſſeſſion. 


vt making any Affidavit, that the Plea was 
refuſed ; and he ſubmitted it, that the Ec- 
cleſiaſtical Court were well intitled dd pro- 
ceed; for which Purpoſe he cited the Caſe 
of How and Tidmaſh, anno 1. of the King 
that now is, there a Libel was in the Court 
of the Biſhop of Litchfield and Coventry, for 
not repairing and beautifying the Church:; 
the Defendant pleaded, that he was no In- 
habitant; whereupon Mr. Strange, now So- 
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lcitor General, moved in that Caſe for aA I 


Prohibition, ſubmitting it, that the Eccle- 
ſaſtical Court could not try the Bounds of 
Pariſhes ; but the Prohibition was refuſed. 
Mr. Parker alſo cited x Ro. 12. The Court 
faid, in as much as the very Title which the 
Plaintiff hath ſer forth is, as Impropriator, 


and the Defendant has denied the Title, a 


Prohibition ought to go, for Defect of Trial. 
Mr. Abney, now Mr. Baron, ſaid alſo, that 


f 3 . . 2 9 
this Point was ſo determined : in Wheeler's 2 


Caſe, in the late Queen's Time; and ac- ted, that in 
cordingly the Rule was made abſolute. |, Caſe of Im- 
| | | [oe propriations, 
Remedy is given for Tithes in the Eceleſiaſtical Courts, in Recompence 
for the Remedy given there for Proxies, and Procurations, Ic. which 
could not be recovered in thoſe Courts, till the Statute provided that Re- 
medy ; Impropriators owing no Obedience to the Eccleſiaſtical Courts, 
and theſe Impropriations being mere Lay Fees, and exempt from all 


Epiſcopal Juriſdiction; whereat ſome Churchmen, and their Lawyers, and 
me Mercinaries and Tools of Ecclefiaſtical Power, have (tho without 


the leaſt Colour of either Law, or Reaſon) been much dilguited, in Evi- 
dence whereof they have in many of their Writings publiſhed obſalete, 
over. ruled, and ſirajned Caſes, to countenance their Incraochments on the 
Liberty of the Subject, and Prerogative Royal, and to ſubject theſe Ex- 
emptions to their Power, or, I ſhould rather ſay, Uſurpations ; but that 
there can be no Uſurpation upon an Impropriator, who canno tbe put 


* 
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8. Ent from Epiſcopal Jarif 
x. General to. 

INE ſued a Writ of Contempt for the 
King and himſelf, againſt . Com. 
miſſary to the Biſhop of NM. for making ſe. 
veral Summonſes to the Abbot of E. whois 
exempt from all Ordinary Juriſdiction, by 
the Charter of the King's Progenitors, and 
after, the ſame Plaintiff, ſued another Writ, 
againſt the Biſhop of N. himſelf for the 
{ame Cauſe, and adjudged, that the Ten. 
poralties of the Biſhop ſhould be ſeiſed into 
the King's Hands, and that the Plaintiff 
mould recover his Damages, Sc. Fitz. Abt. 

Excommengment, 9. | 
2. There are many Peculiars in the Hands 
of Lay People, where neither the Archbj 
Mop, or Biſhop, have any Thing to do; the 
Ordinary there hath no Power to viſit, 
but that is not to be intended in the Caſe of 
a Prebendary of a Cathedral Church, that 
he thall be exempt from the Viſitation of the 
Ordinary. 3 Lev. 212. Quere, For I cn 
cefre this Cafe bath been ſince over-ruled, and 
rbat the Caſe of a Prebendary is the ſame with 
dat of any other Perſon ; for Appropriations 
are tit. caguizable in Court Chriſtian, as 1 
Palm. geo. and this, I concerve, extends 
to all Caſes in wheſe Hands ſoever the ſant 
be, for though be ore, Obedience to bis Or- 
dinary, as being of bis Chapter, or bold- 
ing any preſentable Preſerment in bis De 
" 05 Es. uch 


Juta Eccieſtaſtien. 


, be ffauds in fuch Gaſe abſolutely exemyt 
m all Duty to the. Didceſan, quoad that ; 


Jifolntio, and as the King, and bis Donor, 
ve held ſince. And there is no ſuch Difſe- 
ce, as Gibſon in bis Codex gronndie/ly 


wen of an Eccleſiaſt ick, for in both Cafes the 
rw is the ſame. E 

. Twiſden : Wherever there is a Cure of 
ouls the Church is viſitable, either by the 
jihop, if it belong to him, if to a Lay- 
an he muſt make Delegates, if to the King, 


nean, if be finds bimſelf unequal to this 


te Commiſſioners qualified for it; but not that 
may not do it bimfelf, thong be be really 
le; for it is to be obſerved, if bis Commiſe 
mers do otherwiſe than be is convinced in bis 
mcience they onght, be may ftill undertake 
8 determine it bimſelf, according to Con- 
ence, and as be may ſo take it up, I con- 


it in the firſt Inſtance ; for bis Commiſſioners 


e bis Power, though more abſolute, may be 
wared to the Ordinary's Authority, who, tho? 


rial; yet he may fit himſelf and determine 
ners within his limited Furiſdiction, if be 
uſes, and have, as is to be preſumed, Abi- 


4 Rec» 


1% Obedience is in Matters Eccleſt/tical ; | 
Gr he holds 4s the Prior, &c. held before the 


thes, when in the Hands of a Lay Perſon, and 


Lord Keeper does it. 1 Mod. 12. J pre- 
ne the Fudge, in this Caſe, is to be under- 
ud, as to the Layman's making Delegates, + 


y, then he is bound in Conſcience to dele= 


me, uo Reaſon can be ſhewn, wby be cannot 


but in Aid of hin, and I conceive, in this | 


warily be judges by bis Chancellor, or other 


— — ret tne 
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Jura Ecclefiaſtice, 
I. Rectories appropriate being now incor 
porated into the Common Law, and con 

verted into Lay Fees; they are therefſorl 

_ exempt from the Juriſdiction of the Orne 
nary. 1 Mod. 260, 261. 2 Mod: 25. 8. C. Wii 
35. Procuratio exhibenda eſt ſecundum qua 
litatem perſone Vifitantis, & ſubſtantiam Vik 
tatorum. Dav. 4. a. as is the Canon Law Wot: 
and ſo the ſame Law ſays, Nulla eſt adver be 
ſus Procurationem pre ſcriptio. Dav. 6. b. Ani 
it was reſolved per le Cure, that Proxies were 
not extinguiſhed by the Diſſolution of Rel 

ious Houſes; but were well preſerved an ums 
ſaved to Ordinaries, as is Dav. 2. b. and Mme 
it is that an Impropriator pays Synodals, anMomp 
Procurations, as well as an Appropriation ii es 
the Hands of Eccleſiaſtical Perſons. 2 M ot e: 
257. What we call Proxies, the Canoniſi enſio 
call procuratio; for that on every Viſitatio ain 
the Perfons viſited procured neceſſary Proii bie: 
fions for the Viſitors, which, at firſt, wer al 
very reaſonable and moderate, and were mac 
in Victuals, (viz.) in Eſculentis & Poculenti 
but that with great Meaſure and Tempe 
Tance, ne Fejunior Doctrinam Rubentibus. Bu 
eis predicent, as is ſaid in one of the Canon th in 
br after, when the Pomp, State, Grandur . Le: 
Delicacy, and other Exceſs, of theſe Victor 
tors, both in Retinue and Table, became om tt 
great and extravagant as to become p- 
only grievous, but intollerable to the Chur 
and Religious Houſes, then every Chur 
and Houſe was reaſonably taxed, and thorn 
it was, that Proxies were reduced to re 
ſonable and certain Sums of Money, pay | 
ble annually, in Nature of. a Penſion, to tiles ne 


Ordinary, who had the Viſitatorial 3 
| f the 
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Jura Eccleſtaſtica, 
. 273. and this Sum certain, payable in 
uu of theſe Procurations of Victuals and 
winks ſhall be paid yearly, though his Vi- 


ſente cauſa ceſſat effeftus, doth not hold 


on are. made Lay Fee, and are come into 
he Hands of the Lay-Gents, who are not 
iitable; and though the Religious Houſes 
diſſolved and gone, yet theſe certain 


ame in Lieu of Proxies, and, by antient 


wes of Ordinaries, ſtil] remain, and are 
ot extinguiſhed, no more than Annuities, 
enfions,, or Portions of Tithes, which re- 
ain payable to this very Day out of many 
bbies, and Rectories impropriate; the ori- 
inal Cauſe wherefoge granted, or where- 
re paid, may not now be examined or 
yought in 83838 And to this Day, the 
ng himſelf pays and allows Proxies, out 
Hall the impropriate Livings, which he 
ath in his Poſſeſſion; and therefore in eve- 
Leaſe which he makes of any of his 
lectories impropriate, he takes a Covenant 


d pay, all Proxies, Synodals, Penſions. 
Jv. 3. a. b. The Ignorance and Weakneſs 


fit mation in Matters of Religion, was 

original Cauſe of the Payment of 
Iithes; and the Parſon of the Church 
es not claim Tithes in Reſpect of the 
; but in Reſpect of the Perſon of the 
, | Pari- 


ge de mero jure, as it is called, 10 Eliz. 


ations are not annual, and ſo the Rule, 


ere, and fo is Sir V. Capel's Caſe put in 
Lterel's Caſe in 4 Co. Though Parſonages 


uns of Money, which, as hath been ſaid, 


poſition, are made Part of the Reve- 


m the Leſſee, that he ſhall bear, ſatisfy, 


as 


Lay People, who wanted Inſtruction and 
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Jura Scrieſiaſten 

Patiſnioner ſand Unity of Poſſeſſion d 
32 H 8... Bro: Diſmes, 17.) This Caſs; 
Tithes, is parallel to that of Proxies, a 
concurs with it in all Points; for as Inſtru 
tion was the Cauſe of the Payment of Tiths 
fo Vibration, which always (was accomy, 
nied with Inſtruction, Litt. cap. De Faule 
. widzgte,) was the Cauſe of Proxies; and 
Tithes are now due and payable. to 1 
Perſons who have purchaſed improptin 
Rectories, though they give no Inſtrudii 
ſo Proxies are due and payable to Ordi 
ries out of Impropriations, and Religo 
Houſes diſſolved, though their Viſitation | 
ceaſed. And as none may preſcribe De. 
deci mando, as is commonly ſaid in our Bod 
fo the Canon Law hath a Rule, ed mi 
eft adverſus Procurationem præſcriptio. Ju. 
ris Canonici, lib. 2. cap. De Cenſibus; an 
therefore Proxies, which reſembled Tithe 
in other Points, may be. well compared vit 
them in this Point, namely, that they . 

not be ſubject to Extinguiſhment by Unit 
of Poſſeſſion. Dav. 6. a.b. 

6. The Kings of England in every Ag 
long before H. 8. granted Diſpenſations 
Eccleſiaſtical Cauſes, as the Law of Ela 
is, that every Spiritual Perſon is viſitable 
the Ordinary, yet William, the Conquen 
by Charter granted to the Abbot of Bat 
that he ſhould be exempted from Viſitatio 
and Juriſdiction of the Ordinary, in the 
expreſs Words, Sitque dicta Eccleſia libers 
guieta in perpetuum ab omni ſubjedione I 
coporum, & quarumlibet perſonarum Domit 
tioue, ficut Eccleſia Chriſti Cuntuarienſis 1 


Juta errleſia uta. 


nted to the Abbot of Abingdon, by King 
lanphus, Oc. Dav. 72. b. 73. 4. 


om all Ordinary Juriſdiction, Appeals are 
9 the King, by the Statute 25 H. 8. c. 21. 
1, 186, 187. Cro. Car. 97. Br +l 


aſticks, as Appropriations, are not to be 


t of his Dioceſe within the Statute 23 H. 8. 
kin. 519. Aud if this be fo, in the Caſe of 


Wu, where it is in the Hands of a Lay Perſon ; 


the Biſhop, or any other Ordinary ; but only 
ile Crown, as Supreme; for when the Lord 


ſuch Impropriator is, quoad Viſztation, as 
Books have determined, as free as bis Grace 
Canterbury, who is ſubject to no Viſitation, 


bound by Canon, may be ſubje® to Sentences 

Cenſures of Convocation, &c. which Lay= 
clearly are not. | „ 
y. By the Statute 25 H. 8. c. 21. it is pro- 
ed always, that the Archbiſhop of Can- 
ry, or any other Perſon or Perſons, ſhall 
e no Power, or Authority to viſit, or vex 
any 


— 
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dich he diſpenſed © with the Lana. Fide 
„ De vera differentia Regie pot eſt atis & _ 
Nalefaſtics. Edit. 1534 where all the Char- 
+ is recited at large. The like Charter, was 


„ Where the Caſe is, as in Monaſteries, 
„the Grants both of Kings and Popes, ' 
x they be free by a general Ex ion, 


g. Peculiars, though in the Hands of Ec. 
reſumed to be within the Juriſdiftion of 
Ordinary, unleſs it appears: And if a 
tion had been, in ſuch Caſe, it had been 

p Eccleſiaſtick, the Caſe muſt be much ſtronger 
there can be no Pretence, that he is ſulject 


8 tl. ( 
* 2 — 
2 np 22 — 28 


z Chancellor, as Viſitor, is to viſit, cor- 
l, and order, as he, in bis Wiſdom thinks 


U Royal one; ſave that bis Grace, perhaps, 
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emption, from all Ordinary Juriſdidio 
which was commonly the Caſe of My 


directed to ſuch Perſons, as ſhall be x 


be ſubject to Sequeſtration; if it ſhould, 
the Court obſerved, the next Step would 


porations, which would leſſen the Poſſeſſe 


of his Juriſdiction, and the Remedy nl 


any Monaſteries, &c.-or other Places of z. 
ligion, which be or were exempt before ti; 
Act; but the fame ſhall be had by d 
King's ' Highneſs, his Heirs and Succeſſo 
by Commiſſion under the Great Seal, to 


pointed, &c. - 3 
10. If a Peculiar be free, by general B 


naſteries, both by the Grants of King 
and Popes, the Appeal is to the King, a 
ſo is the Statute 25 H. 8. c. 21. Hob. 18 
WG 2 

Is : 1. The Ordinary by no Act, whatſon 
can diſappropriate a Church; and theref 
the Appropriator is always Parſon. Hob. 15 
2 Leon. 80. Cro. Fa. 252. E N..; 
38 H. 6. 20. 11 H. 6. 18. Rol. Abr. 350, 3; 
6 Co. 29. 5. „ 


. Cannot be ſegueſtrel. 


. 1. The Rectory being in the Hands of 
Lay Perſon is become Lay Fee, and can 


that Biſhops would increaſe V icarages ur 
them, when in Lay Hands, as well as ul 
they were in the Hands of Eccleſiaſtical Ct 


of ſuch who have purchaſed, under the A 

of Diſſolution. 2 Mod. 258. 2 Vern. 35: 

2. The Biſhop cannot ſequeſter ; for b 

made a Lay-Fee, the Appropriation is . to 

led, 

only againſt a Lay Perſon, for not repaiti ; 
8 2 CEE 


e's e 2 3 6 3 
Jura Eccleſtaſtica, 479 
r Dilapidations, Oc. 2 Vent. 35. 2 Mod. 

254. 1 Mod. 258. le meſme Caſe. 8 
z. A Lay Impropriation may not be ſe- 
weſtred, for the Repairs of the Chancel ; 
tough the Repairs of the Chancel was an 
Fceleſiaſtical Cauſe; yet both the Rectory 
nd Impropriator are Lay, and not to be 
ſegueſtred, as the Poſſeſſions in the Hands 
of Eccleſiaſtical Corporations may. 2 Mod. 
An impropriate Church may by the a, zu p. 
* 32 2 8. be ſequeſtred for ime = 


Proxies and Synodals. 1 Mod. 259. the ſame Sta- 
| =" | tute, Remedy 
x given in the Spiritual Court to Lay, Impropriators, for Tithes due to 
them, before which there was no Remedy for either, but in the Tem- 
poral Courts. 1 Mod. 260. But as to all other Matters, as I take the 
w to be, they remain as they were before this Statute, which only in- 
ended Remedies for Ordinaries in the Matter of Penſions, &c. and in 
leu thereof gave Lay Impropriators Remedy for their Tithes, in the fame 
urts Eccleſiaſtical, but neither meant or intended further. | 


— 


3. Nſitable only by the Patron. 


1. The Suggeſtion in a Prohibition was, 
at Prince was ſeiſed of the Rectory of 
brewsbury, ut de Feodo & Fure, and that he 
ting ſo ſeiſed, de Fare ought to preſent a 
car to the ſaid Place; but that the Biſhop 
the Dioceſe had, of his own Accord, ap- 
jointed a Parſon thereunto ; this Exception 
x taken to it, (viz.) he doth not ſay, that 
e was Impropriator, but only that he was 
ſed of the Rectory in Fee, ſo it not ap- 
aring that he was Impropriator, he ought 
It to preſent a Vicar. Juſtice Dolben re- 
led, That in ſeveral Places ia Mddleſen, 
— — 
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had as much Reaſon to diſplace ſuch Meg, 


Declare upon the Prohibition, and try the 
Cauſe. 3 Mod. 295. And as this Allqt ig 
this Caſe, had this Power, ſo every other Head 


tions nat having Vicarages endowed, are wid, 
or, at leaft, defeftive, as not being conforms- 


tao many and needleſs bers to be particul 


and where the Patronage deſcends to the 


Jura. EcclefiaGica, 
the Abbor of Weftminſter did ſend Monks ta 
ſay Maſs, and ſo the Vicarages were 
endowed ; but he put in, and diſplaceq 
whom be pleaſed ; that he often heard ny 
Lord Chief Juſtice fay, That the Abbo 


as he had his Butler, or other Servant. Cy, 


of a religious Houſe, bad the ſame Authnity 
in the Caſe of Appropriation; and the [aug 
Authority aud Power every Lay Improprige 
bath at this Day, notwithſtanding the Pre. 
rence of Gibſon's Codex, Dr. Watſon auf 
others to the contrary : And the Pretence tha 
ſome have made that fore of theſe Impropria. 


ble to the Stat. of H. 4. and R. 2. I take u. 
on me to ſay, from the Authority of the Buks, 
and to inſiſt, that ſuch Pretence is as va 
and idle as any of the Reft ; for that at this 
Diftance of Time, it is to be prefumed, that 
what was done, was well aud effectualy dus, 
omnia præſumuntur ſolemniter eſſe adi, 
and the Validity of any of theſe Matters may 
not now be draum in Queſtion, for Reaſons 


rized. | 
2. Pemberton, where one is made Patrot 
he hath the ſame Power as the Founder 


Heir, he hath the Power of a Founder, 
Namiue, as Patron; for the Patronage drav 
all Thiogs with it. Ain. 464. 


1 3. Lon : 
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0 3. Lord Chief Tuſtice Holt, An Eccleſia- 
cal Corporation always hath a Viſitor ; 
d therefore you never heard of a Manda- 
% moved for an Abbot or Prior; every 


private Corporation hath a Viſitor. 1 Show. 
Rep. 252. TE „ 
There was a Vicar of a Living appro- 
priate to a Priory before the Piſſolution of 
teligious Houſes, and ſuch Vicar was Ad 
mum Prioris, &c. Cro. Jac. 517, 518. 


I fie" Phd Ro. Though the 
Em King is ſupreme Patron. 1 Ro. 2 gw. 
10. land be, that 
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i Spiritual Perſon is viſitable by the Ordinary, yet it is to be noted, 
r. Wi: Donations, Impropriations, &c. and even Appropriations were, even 
ul WW: the Times of Popiſh Superſtition, - Idolatry and Tyranny here, and 


awithſtanding his Obligation to the Pope, c. by his Charter, with- 
x either the Pope, or Aid of Parliament, but as ſupreme Head of the 
urch of England, exempted the Abbey of Battel from the Viſitation, 
d all Juriſdiction of the Ordinary, as in Davis 72. 6. 73. a. and 
jooph it ſhould be admitted, That Ordinaries might viſit theſe Reli- 
Jous Bodies, quad their Rules and Orders, yet could they not, without 
hanger of a Præmunire, viſit them as to their Appropriations, and the 

is ſtill much ſtronger againſt theſe Church Incroachments, and 
an, uſurped, and falſe Juriſdictions, at this Day, as theſe Benefices 
made Lay Fees, and incorporated into the Body of the Common 
m, and again and again exempted from all Eccleſiaſtical Juriſdiction, 
Ker no leſs Penalty than the Forfeiture of Liberty and Fortune, as 


wy adjudged Caſes thereupon, and eſpecially from the Statute of 
een Mary, who, though ſhe actually went conſiderable Lengths to- 
ls Reſtoring the Church, or what was then ſo called, to her former 


Ince of her Prelates and Clergy, for the Peace and Quiet of the Na- 
to enact, That none ſhould moleſt or diſturb Impropriators or Lay- 
n in the Injoyment of theſe Benefices, under the Penalties aforeſaid ; 
[therefore if any, under our preſent happy Eſtabliſhment in Church 
| attempt the contrary, as I fear ſome Eccleſiaſtical Writers have, I 
un favour it with the Queſtion, but pronounce ſuch an one, in ſuch 
Kertaking, to out- go the Papiſts themſelves in Church Tort. I know 
zuments have been attempted; (for none, or Force, can be really 
Kuced) far theſe Church Invaſions from the Payment of Proxies, &c, 
Vor. II. | 1 from 
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hat though they were in the Hands of Eccleſiaſticks, exempt and free 
m all Eccleſiaſtical Dominion, and ſo it was that V. the Conqueror, 


ll real, as perſonal, as is clear from the Statutes of Proviſions, and 


dition, or rather, Uſurpations, yet ſhe was prevailed with by the 
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taken in this particular, of Exemption from the Biſhop's Authority, be. 


and not as an Eccleſiaſtical Judge, as ſome have fondly dream'd ; as to ll 


482 Jura Eccleſiaſtica; 


from the Deſects in appropriating, &c. from the Ordinary's Swearing 
in, &c. Church-wardens, and licenſing Miniſters to theſe Livings, G. 
yet theſe Objections are, I ſay, meer Appearances and Shadows; and 9 
the firſt of them, it is a ſufficient Anſwer, to ſay, That the Crown f 
ſelf pays Proxies, for ſuch of theſe Benefices as remain in their 
Hands; and yet that was never any Argument for Epiſcopal Juriſdig; 

over them, and I crave Leave to inſiſt that there's no Difference to be 


tween the Crown and the meaneſt Subject in of an impropriate Living, 
The true Reaſon wherefore theſe Livings pay theſe Matters, is, not a 2 
Conſideration for their Trouble, &c. in Viſiting, as I have heard idly 
contended, or rather pretended, but as they were reſerved to Ordinariz 
and, I conceive, they were, at firſt, a Conſideration for ordinary Conſent 
to the Appropriation ; for it is obſervable the Biſhop was to conſent 
thereto, and the King for his Royal Aſſent had a Fine; and theſe be 
cauſe they both, King and Ordinary, loſt the Benefit of Lapſe by thy 
Appropriation, there being, by ſuch Means, a perpetual Parſon provide 
and ſo no Lapſe, in ſuch Caſe could incur. As to Church-wardens, i 
has been expreſly determined, that their Swearing them in, Cc. in th 
Eccleſiaſtical Courts, is no Argument againſt perpetual Lay Incumbent 
of theſe Livings; and as to what the Canons direct in this Matter, th 
bind not the Laity, ſo require no Conſideration ; but what the Ordin: 
does, in this Point, he does meerly as a miniſterial Officer appointed, 
might ſay, commanded, to this Duty, by the Superior Temporal Lawy 
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thops Licences, in theſe Caſes, I look upon them as nude and vain; { 
that theſe Miniſters (as in every other Cate where they come not in b 
Preſentation, &c. are, ad nutum the Lay Rector; for Admiſſion, Inſ 
tution, and Induction, are nothing without Preſentation, and Mr. Juſt 
Dolben ſays, as hath been mentioned, the Abbot of Weſftminfler place 
and diſplaced ſuch at his Pleaſure; and if this be ſo, how idle muſ 

be, to lay a Streſs upon a Biſhop's Licence to a Man to Day, who m 
be removed to morrow, without aſſigning any Cauſe for ſuch Remor: 
as hath been often refolved? And here much more vain would it be 
thould a meer Dioceſan, Suffragan, or other inferior Ordinary, preſun 
to licence a Perſon to ſuch a Benefice, where he muſt needs know he 
no juriſdiction, and alſo is abſolutely certain, from the Clerk's Pri 
Retainer, he is then at the Time of this his further Licence in Poſis 
lion of a Licence from another Bithop, and that when it ſhall be co 
ſidered that every Biſhop's Licence is of Force, not only over the who 
Kingdom, but thro” all thele his Majeſty's Dominions, but ſtill more 2 
ſurd it muſt needs be, to ſay no worſe, if a meer Dioceſan ſhall preſut 
to licence a Man, and that, to his Knowledge too, in Poſleſſion of 2 

cenſe from that Provincial, to whom this Dioceſan owes canonical G 
dience, as well as civil Deference, and Regard. Another Matter I ft 


preſume to ſubmit to Conſideration is, what Concluſion might be m 
ns” 
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— him, ſhould at any Time an Ordinary be found, by Acts or undue 
]nſinuations, either ſole, or in Combination with others, entering into 
Contrivances, and prevailing with any poor, puſillanimous, daitardly, 


Clerk, in ſuch Cafe, to ſubmit to do the qualificatory Acts before him, 


ly neceſſary in preſentable Caſes, (I do not ſay this that I apprehend it 
> will, but — it never may be the Caſe) thus to act, I ——_— would 
not only be a wicked Part, if done with Intent to prejudice or maim a 
Lay Rector's Right; but would alſo be weak and unbecoming the Sacred 
Character to attack a Right, which the Law hath ſo well fortified, eſpe- 
cially, when it ſhall be conſidereg, that ſuch Act, or rather mean, and 
low Conceſſion of an unthinking, or ungrateful, . and deſigning Clerk, 
could be of no Avail to the tortious End propoſed ; as the ſame could 
neither bind, nor prejudice his Lay Rector; as it would be againſt com- 
mon Senſe and Honeſty, as well as the Rules of known Law, that the 
Patron ſhould be prejudiced by ſuch confederate Act, cloathed with ſuch 


injurious and fraudulent Circumſtances : It is certain the Biſhop cannot + 


diappropriate, and it is quite as certain the Clerk cannot, and it is as 
certain as either, or both the former, that both together cannot; nothing 
but the deliberate Act of the Party himſelf can prejudice his Right; in- 
deed it muſt be allowed, theſe Acts being bare-faced, and done in De- 
fance of the Law, may draw near to ſome of the Statutes which have 
been mentioned; but I cannot, at preſent, ſee any other Conſequences 
from them. As to the remaining Objection of theſe Livings, or ſome 
of them, being deſective, or wanting ſomething which was neceſſary, to 
the perfecting of them, or that there is a Want of Proof, &c. it is to 


be conſidered, that after ſuch a Length of Time, omnia preſumuntur, 


&c. There are almoſt innumerable Inſtances of adjudged Caſes to this 


Point ; but though the Defects do not ariſe from Length of Time, or 


Want of Proof; but that the ſame are as plain and manifeft, as can pos- 
bly be imagined ; as that the Royal Aſſent was wanting, or a Condi- 
ton annexed thereto, which was never performed; or that a Vicarage 
vs not thereout ſufficiently indowed, or that the Founder had not Autho- 
rity to grant, as being but Tenant in Tail, Ic. yet as theſe Livings 
vere given to the Crown by Statute, and ſo came down to the Patentees, 
none of theſe Matters may now be examined, &c. I have heard another 
Objeftion from a Dignitary of our Church, from whom I might juſtly 


have expected more Knowledge in theſe Matters, that it lies upon the 


Patron to prove the Exemption ; which I conceive to be a very great 
Miſtake, as that would be, to require what in many, if not moſt, 
Caſes, would be impoſſible; as Proof may be wanting at ſuch a Diſtance 
of Time, and yer the Matter compleat ; and 1 take Liberty to affirm, 
dat if it has never been preſentative, nor the Clerlæ come in by Epiſ- 
opal Means, it can never be ſubje& to his Viſitation ; he never had the 
Charge or Cure of Souls, Sc. and therefore never had any Thing to 


int. But then ſuppoſe, as I have heard it put by the Dignitary afore- 


aud, who has Eccleſiaſtical juriſdiction, if the Clerk of an I 
I i. 2 15 | 2 
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be an Heretick, Schiſmatick, immoral, &c. who muſt' viſit ? I ang, 
he Lay Rector: But ſuppoſe he neglect? Why then the King, on Infor. 
mation in his Chancery, before the Lord High Chancellor, will either 
compel him to correct ſuch Errors, or do it for him. I crave Room 
for a few Words more, which is to obſerve, that where any Officer a 
his Official has, or may clandeſtinely, and without the Privity of the In. 
propriator, or by other undue Means preſumed to viſit any of theſe, or 
attempted Methods for drawing them under their Juriſdiction, that ng 
ſuch, nor any other Act, or Acts of theirs, ſhall not, nor cannot, bring, 


what in its own Nature is exempt, within their Juriſdiction, ſuppoſing 
any of them iniquitous and weak enough to inſiſt on the Juſtice, or Be. 
nefit, of ſuch an Act; for that they are not to be benefited of their own 
Acts, eſpecially when tortious; for that it was without the Patron's Af. 
ſert ; for that no Act of the Ordinary can diſappropriate; for that a Man 
ſhall not be prejudiced by the Act of a third Perſon ; for that fuch 
Patron eannot be ouſted of Poſſeflion, being perpetual Incumbent ; and 
for that all Eccleſiaſticks, of what Denomination ſoever, are expreſſy for. 
bid to interrupt the Poſſeſſions of ſuch, under the Pains of the Statutes 
of Proviſions. To conclude this Matter, and cloſe this Digreflion, [ 
take Liberty to declare, I conceive it next to impoſſible any Ordinary 
or Official ſhould miſtake or find any Difficulty in diſtinguiſhing the Caſes 
where he may and ought, and where he neither may, nor ought, to 
viſit, &c. if he will take this Rule with him, that where the Clerk 
comes in through him in his judicial Capacity, as by a rightful Admiſſion, 
Inſtitution, — Induction; or by ſuch Collation, Inſtallation, c. he has 
a Right to viſit; for that the Clerk received rightfully a Charge from 3 4 
him; but if he came in by Admiſſion, c. without Preſentation, or by "6 
the Appointment or Nomination of a Layman, c. there the Ordinary a 
has no juriſdiction; for the Clerk came not in by his Means, he re. 
ceived no Charge or Power from him; ſo there is no Cauſe where WF of 
fore the Biſhop ſhould viſit him, &c. or the Clerk owe the Ordinary BW ©; 
any Obedience; and though it ſhould be admitted, which would be 95 
unjuſt to grant, that the Ordinary's Licence were neceſſary to ſuch 
Clerk; yet as he could only in ſuch Caſe, be conſidered as an Infin- 
ment in the Hands of the Law, to do this AR, and a mere miniſterial i and 
Officer; he cannot viſit but at the Hazard and Expence, which hu oth 
been mentioned. . 
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XXV. Donatives. 
1. How favoured, 
1. General, 


PILL King Jobms Time, all the Bi- 
ſhopricks in England were Donative, 


8 Ro. APV. 34% © £4. 8 
2. Tho' it be by a Lay Hand, yet mere 


is Spiritual. Co. Lit. 344. 4. | 
3. A Church Parochial may be a Dona- 
tive, and exempt from all ordinary -Juriſ- 
dition, Co. Lit. 344. 4. | 

4. They paſs by the Gift of the Lay Pa- 
tron. 2 Ro. Ab. 356. 2 Keb. 556. . 

5. No Lapſe of. a Donative. Co. Lit. 
344-4. Palm. 221. Co. Fac. 63. Telv. 
60, 61. Mo. 765. Cro. Fac. 518. a 

6. In Caſe of a Donative, the Promotion 
of the Incumbent doth not make a Ceſſion. 
k. 541. Ro. Abr. 330, 341. 1 Inſt. 144. 
Sow, Parl. Caſe 184. 1 — 4 
J. Reſignation muſt be to the Patron, 


and not to the Ordinary, and can be to no 


other; though to the Patron and a Stranger 
is good; for as to the Stranger, it is conſi- 
dered as a void Act, but good as to the Pa- 
tron, who lawfully may take it. Telv. 61. 


Cro. Fac. 63. Mo. 165. 1 Bro. & Go. 201. 


Go. Fac. 163, ot | 
8. On ſpecial Verdict adjudged, That the 
Incumbent of a Benefice donative, ſhould 


relign to his Patron, and that it being the 


III 


Laicus is not capable of it; for his Function 


485 
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fo. 15. 12 Co. 42. 
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Patron's Foundation, is alſo of his Viſita. 
tion, and Correction, and the Ordinary 


| hath nothing to do with it. Mo: pl. 1062. 


Vide 8 Aff. 29 and 32. 


9. Donatives are not within the Statute 
21 H. g. c. 13. of Pluralities ; not being in 


the King's Books, nor deemed, in Judy. 


ment of Law, as Benefices. Vide the Stat. 
10. The Patron of a Donative need not 


preſcnt to it, but may take the Profits him. 


ſelf. Palm. 221. 6 H. 1.14. 


2. Exempt from Ordinary Vifitation and 
Furiſdiftion, and only viſitable by the 
Patron, or Donator, or Viſitor appointed 
by him. 5 1 | 


1. The Ordinary hath nothing to do with 
a Donative, which may paſs by Gift, {ans 


Inſtitution, or Induction. 8 Af. pl. zi. 


Da. 46. b. i 125 

2. A Parſon of a Donative is not ſubject 
to Cenſures, as other Rectors. Show. Par.. 
„ 8 25 

3. An Incumbent of a Benefice donative 
may reſign to his Patron, and being of the 
Foundation of the Patron, is alſo of his 
Viſitation and Correction; and the Ordina- 
ry has nothing-to do with it. Mo. 765. 

4. All Donatives of the King, and not 
only ſo, but of private Perſons alſo, are out 
of the Juriſdiction of the Ordinary, and 
not viſitable by him. See 20 E. 3. Fits. 
Bxcom. 9. 16 E. 3. Fitz. Brief 660. 21 
E. 3. 60. 6 H. y. 14. 5 Cv. Cawdry's Cale, 


5. The 


. 7 » 
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5. The Deanery of Fernes, a Donative by 
the King, being void, Queen Eliz. anno 20 
of her Reign, gave and granted this Deane- 

to Turner, who was afterwards deprived 
by the Biſhop of Fernes; for that he, Tur- 


ner, was mere Lay home, & nient capable of 


' ſuch a Dignity, this Deprivation was held 
void, being coram non judice, and not void- 
able, as was contended on the other Side. 
Da. The Dean of Ferne's Caſe. See 12 Co. 


6. If a Deanery is a Donative, per Let- 
ters Patents of the King, it is not vifitable 
by the Biſhop ; and by Conſequence, out of 
his Juriſdiftion ; and fo any Sentence of 
his of Deprivation muſt needs be void; as 
being coram non Fudice, as Judgment de 
Frank-fee in Court of antient Demeſne. 


11 H. 4. 17. or Judgment given in the Mar- 


alſea, for a Contract made out of the 
Verge, Sc. 19 E. 4. 20 E. 4. 15. and 


Judgment given in the Common Pleas, u- 


on Appeal of Murder brought there. 22 E. 

4 33. ſuch Judgments are void; the Judges 

not having Juriſdiction in ſuch Cauſes. Dav. 

$6. „ 122: 443. <= : 

1. A Benefice donative by the Patron on- 
ly is a Lay Thing, and the Biſhop ſhall not 


viſit it; and therefore he cannot deprive, 


and if he meddle with it, he is in Caſe of a 


Premunire: And in ſuch Caſe was Barloe, 
Biſhop of Bath, Tempore E. 6. and was 
forced to get a Pardon, for having deprived 
the Dean of Wells, which was a Donative, 
by Letters Patents of the King. Bro. Ab. 
Premunire 21. 2 Inſt. Dav. 44. 4. 3 Inſt. 


122. 
114 8. A 
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8. A Biſhop viſiting and depriving a Dean, 
or other Clerk, of a Donative of the 
or other, commits a Contempt againſt | the 
Queen, for which he is puniſhable. Da, 46, 
47. 12 Co. 42. x e RS IRR Sb 
9. Maddox moved for a Prohibition againſt 


the Chancellor of Peterborough, becauſe he 


Jibelled in the Spiritual Court againſt him, 
for Marrying without a Licence in Beileſ. 
don Church, ſuggeſting the, Church to be a 
Donative, and that the Donor ought to ap- 
point, ex Fure, Commiſſioners to viſit, and 
that. the Ordinary had nothing to do with 
it; and to Twi/den Juſt. the Suggeſtion 
ſeemed good, but baving another Benefice 
which was Prefentative, would not grant 
the Prohibition. 1 Mod. 22. 1 Sid. 43). 
S. C Vide Co. Lit, 344. Cro. Fac. 63. eh, 
60. Mo. 765. Bro, & Go. 20. 
10. If a Clerk preach Hereſy, or other- 
wiſe offend, the Ordinary may not meddle 
with him, but the Patron may viſit and cor- 


rect, or deprive him. 13 E. 4. Bro. & Go. 


202. Telv. 61, 62. Oro. Fac. 63. 
11. Deprivation by the Ordinary, in the 


| Caſe of a Donative, is a Contempt, for 


which ſuch Ordinary ought to be puniſhed; 
yet it being a Nullity, it ſhall not hurt the 
Party no more than a Judgment at Com- 
mon Law, being given coram non TFudice, 
ſhall hurt the Parties, againſt whom it i 


given; and the Reaſon of the Caſe Jen 


and Feſſeries in Mo, 228. ſeems to be 4 
Rule to this Point; and ſo in the Principal 


Caſe the Deprivation is meerly void; for 


that the Biſhop, as Ordinary, could, by no 
Means, have Juriſdiction, this ** , 
9 8 5 1 Thing 
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Thing wholly out of, and exempt from his 
Juriſdiction, by the Law. Du. 46. B. 4. a. 


tound to take a Faculty for Preaching, and 
i the Biſhop attempt to viſit, ; the. King's 


Bench will prohibit him. T Mod. go; 


13. Hale ſaid, in the Caſe of a Donative, | 


vhether there be all the Ornaments requi- 
ſte for a Church, the ' Biſhop ſhall not in- 
quire, neither ſhall he puniſh for not repair- 
ing. 1 Mod. 90g . % 2404 -u97 

14. If the Biſflop viſit a Donative he is 
guilty of a Contempt, and if he gives Sen- 


tence of Deprivation, he incurs a Præmma- 


tire, Da. 44. a. Bro. Ab. Tit, Præmunire, 
$4. pl. 29. | "5; 

15. A Benefice.donative by the Patron 
ly, is a Lay Matter, and the Biſhop may 
not viſit it; and therefore may nat deprive, 
and if he any wiſe meddle with it, he is in 


remunire 214. e 

16. The Viſitation of all the King's Do- 
tives belong properly to the Lord Chan- 
lor. Fitz. Nat. Brev. 42. a. Dau. 46. ö. 
r he may make a ſpecial -Commiſſion. 
H. 4. 14. Dy. 273. 827 


bey are free from all ordinary Juriſdiction, 
he Archbiſhop, nor particular Biſhop, can- 
ot viſit, and Inſtitutions, Ec. by either, 
ould be meerly void. 3 Lev. 211, 

Banco Regis, Mich. 1126. Caſtle and 
r doe ER MT: 

18. The Plaintiff was choſen Chapel- 


the Eccleſiaſtical Court, for not. taking 


WW tt ww FF; mw cw TY» wa T 


be Caſe of a Premmunire. '' Bro! Abr. Tit. 


17. Where Pecaliars are in Lay Hands, 


arden to a Donative, and was proſecuted | 


LL 


| 189 
* a 


12. The Parſon of a Donative is not 


490 Jura Eccleſiaſtica; 

bis Oath of Office; whereupon he mor 
for a Prohibition; for that the i 
Donative, and exempt of all ordinary ju 
riſdiction; but the Court were pleaſed u 
rule it, that though a Chaplain, or Parſn 
of ſuch a Donative, is not ſubject to Dey. 
vation, or Suſpenſion of the Ordinary; by 
the Donor is only Viſitor in ſuch Caſe; ye 
as to other Officers, they are under the 
ſame Juriſdiction of the Ordinary as other 
Places; for the Parſon or Chaplain the Dy. 
nor only puts in, not the other Officer, 
The Judges alſo agreed that a Pariſh-Cle 
might be donative. 


XXVI. Chapels. 
1. Whether Eccleſia, aut Capell 


1.} JPON the Queſtion, whether it wen 


A. Eccleſia, aut Capella pertinens | 
matricem Eccleſiam, the Iſſue was, whethe 
it had Baptiſterium & Sepulturam; for if i 
had the Adminiſtration of Sacraments, ar 


Sepulture, it was in Law judged a Church 


2 Inft. 363. | 
2. Preſentation to a 


Chapel made it 
Church. Palm. 221, 5 81 


2. Are 101 Benefices in Fudgmet 


of Law. 


I. —.— Chapels are not within the St 
tute of Pluralities, not being in tl 

King's Books, nor deemed in Law as E 

fices. Vide Stat. 21 H. 8. c. 13. 


2. Church 
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2. Churches and Chapels erected and en- 
Jowed by private Founders, are not at all 
in the King's Books, nor deemed, in Judg- 
ment of Law, as Benefices. Vide Stat. 
21 H. 8. c. 13. | 


z. By whom oiſitable. 


A S$ the King might anciently have 
A founded free Chapels, and exempt- 


ge may, by his Letters Patent, licence an 

ommon - Perſon to found ſuch a Chapel, 
nd to ordain that it ſhall be donative, and 
ot preſentable, and that the Chaplain ſhall 
x deprived, c. by the Founder, and not 


geginning or Original of Donatives in Eng- 
nd, and antiently all Biſhopricks in Eng- 
nd were donative by the Crown. Peter 


quuntur) Spiritulafitæ non cenſentur Benefi- 
„ nec ab Epi ſcopo conferri poſſunt, ſed ſunt 
b Diſpofitione Fundatoris ; ideo fundatores & 


je Epiſcopo, cui voluerint ; tanquam Profana 
meficia ; That is, if Chapels founded by 


d ſpiritualived, they were not to be 
eemed Benefices, nor could' be conferred 
the Biſhop, or Ordinary, but remained 
the Diſpoſal of the Founders and their 
ers, and they may give them to whom they 


8. 


j them from all ordinary Juriſdiction, ſo 


the Ordinary, and this ſeems to be the 


regory De Beneficiis, faith expreſly, in ſo 
any Words. Si tamen Capellæ fundate per 
tices non fuerint a Dioceſano approbatæ (ut 


eredes eorum poſſunt tales Capellanias donare, 


ymen were not approved by the Biſhop, 


pleaſe, 


49 


© ww A - =o - — T 
8 . . ˙ Do err er com. — 3 ⁵— ²“Hw:.N CEC - 
!! ⅛˙ ˙w p 2 ER ——— — m ___ LY 
c ; 5 * 4 n 
. * I ae Pr, — 
« 

« 4. 2 

= * — 2 — 2 

- - 1 — — 


* 
6 


n 


— — 2 —— — 
3 
2 


we * -ths 8— — — 
* — a 


= — — — 2 5 m = 


5 © 
—— — RE 


— 


n =. Jura Eccleſiaſtics: 


o be termed, and looked upon too, as Prophay 


religious Weight in that, that all comes fr 


\ pel » becauſe it is without Cure de Avinis 
and when a Lapſe is, the King is not con 
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pleaſe, without the Ordinary, as Things u 
hallowed, or, as the Churchmen term it 
tanquam prophana.or unſpiritualized ; ſo th, 
until theſe Profana Beneficia. bave receingy 
Epiſcopal Benediftion, (let the Intention of ty 
Founder be never ſo pious, or the Act new | 
beneficent and good with Reſpect to Religin 
or Charity, &c.) they are not to be efteent 
Beneficia, without an Addition (as Additi 
probat minoritatem) hut are in their Kn 


Beneficia; ſo that the Sanctity, muſt neciſſ 
rily ariſe, in the Senſe of ſome Men, nut jr 
the pions Intention of the Founder, there 1 y 


the pious Father, colo breaths Bleſſings ; in 
where be bath not ſanfified, the Care is lf 
t the Lay Patron or Funde.. © 
2. The King ſhall. viſit his Free Chapel 
and Hoſpitals, . 8 A. 29. Fitzh. Nat. 


3. The King is Ordinary of a free Ch 


pellable to preſent, but the Ordinary, i 
the Interim, hath the Cure, and he 1! 


provide for it. 1 Ro. Rep. 464. 7. 4. 
guere. LE Bs 

4. If the King founds a Church, an H. 
ſpital, or Free Chapel donative, he mir 
exempt the ſame, from ordinary Juriſdi a | 
tion, and his Chancellor ſhall viſit the ſam. © tl 
nay, if the King found the ſame, withol ufficic 


any ſpecial Words of Exemption, the Billy 4 
ſhall not, but the King's Chancellor is WF 5"! 
viſit the ſame. Co. Lit. 344. 4. For the Ce ©" 


com 
. 


Jura Eccleſiaſtica. 
"mes in, without any Inſtitution or Tnduc- 
rdinary Juriſdiction). 11 H. 4. Rol. Ar. 


5 5 

£ The King's or his Progenitors Pree 
hapels, no Ordinary ſhall viſit, but the 
Lord Chancellor. Fitz. Nat. Brev. 42. A. 
6. Twiſden, Fitzberbert ſaith, if a Chap- 
in of the King's Free Chapel keep a Con- 
whine, the Biſhop ſhall not viſit, but the 
ling. 1 Mod. go. * 

7. The Lord Chancellor is Viſitor of all the 
ling's Free Chapels ; and 2 H. 5. doth make 
im fo of all Colleges of the King's Founda- 


under, at Law, is natural Viſitor of his own 
hurities. | | F 

8. If the Ordinary will viſit the King's 
ree Chapel, the King may ſue a Prohibi- 


is. NMB. 42. 4 


4. Suits concerning them. 
1. Where to be tried. 


F a Man hath a private Chapel, where- 
at the Vicar of A. is bound by himſelf, 
ſufficient Chaplain, to celebrate Divine 
ice every Sunday, and Feſtival Day, 
oughout the Year, privately for the Ma- 
and his Servants, and Family, 1 * 
the 


ton (which are the Matters which give the 


ion, 1 Mod. 84. T take this Statute only to be 
x Affirmance of the Common Law; for that 
only the King, but even every private 


mn to reſtrain him; for no Ordinary, but 
e Lord High Chancellor, may viſit ſuch. 


Jura Eccleſtaſtica. 


the Manor, Sc. Action ſur le Caſe feu c:l 
for the Maſter; for though Divine Serve not 
be Spiritual; yet foraſmuch as by preſcral i1 
tion, it belongeth to a private Perſon, au Su 
is to be performed, for his Eaſe, at his Ch fon | 
pel, within his Manor, Sc. it ſhall be n a 
tended to have firſt commenced by Grant 3, 
and therefore, for Nonfeaſance of ſuch und 
ritual Act, an Action ſar le Caſe lieth, Mane 
Damages ſhall be recovered for them. ; (ll (ir /: 
73. 4. Vide 22 H. 6. fo. 46. ſimilar Caſe. the J 
2. David Jones, Vicar of N. was libele and n 
againſt in the Spiritual Court; for that H ton; 
immemorial Cuſtom, the Vicars of M h mal, 
by themſelves, or others, ſaid and perform oo a p 
Divine Service in the Chapel of Gaui br bi 
for which there was ſuch a Recompeno lanoꝛ 
and that he neglected; the Defendant ca ¶ nence 
for a Prohibition, and without traverſi er No 
the Cuſtom, ſuggeſted, that all Cuſtom Action 
were triable at Common Law; and Mr. H ball b 
court urged, that it was enough for a N cccords 
hibition, that a Cuſtom appeared to chung 2: 
the Vicar with a Duty, for which he not p 
not liable at Common Law. Et per Hack an. 
C. J. A Parſon may be bound to an Ech be 
ſiaſtical Duty by Cuſtom, and when he is WE; fo 
bound, the Spiritual Court may puniſh bi ery 7 
if he neglects that Duty. The CullogWare his 
might have a reaſonable Commencement ite Act 
Compoſition in the Spiritual Court, and fault. 
gin by an Eccleſiaſtical Act, and a bare H expe; 
ſcription only is not a ſufficient Ground ter ce 
a Prohibition, unleſs it concern a Laymaßgbey tha 
whereas here it is an Eccleſiaſtical Rig ſes, f 
an Eccleſiaſtical Perſon, and an Eccleſaſhult in 
4 
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cal Duty, and the Preſcription not denied, 


notwithſtanding 2 Þyft. 491. I, ſaid Lord C. J. 


Hit, never could get a Prohibition to ſtay 
i Suit in the Spiritual Court againſt a Par- 
{on for a Penſion by Preſcription. Salk. 550. 
Vide 1 Vent. 3, 120, 265, 

z. Where is a private Chapel only for one 
aud his Servants and Family, within his 
Manor of D. a private Action ſur le Caſe 
ſur le Preſcription ſhall be maintainable, by 
the Lord, Ec. for in fuch Caſe he alone, 
and none of his Family, ſhould have the Ac- 
ton; and though Divine Service be Spiri- 
wal, yet as it is by Preſcription, and belongs 


toa private Perſon, and is to be celebrated 


for his Eaſe and Convenience, within his 
Manor, it ſhall be intended to have com- 
menced at firſt by Grant; and therefore, 


Ation upon the Caſe lieth, and Damages 
ſtall be recovered therefore; and with this 
xccords the Caſe of the Prior of Moobourne, 
m 22 H. 6. fo. 46. but when the Chapel 
not private to him and his Family, but pub- 


bay be many) of his Manor, no Action li- 
th; for in ſuch Caſe, did an Action lie, then 
ery Tenant, as well as the Lord, might 


te Actions be brought for one and the ſame 
Default. Et boni judicis eſt lites dirimere, 
expedit Rei publicæ, ut ſit finis Litium, 
Mer communem omnium utilitatem; and yet 
dey ſhall not be without Remedy in ſuch 
ies, for that they may ſue for ſuch De- 


4 cap. 


for Nonfeaſance of this Spiritual Duty, an 


and common to all his Tenants (which 


ave his Action upon the Caſe, and ſo infi- 


uit in Court Chriſtian, as is Litt. Ib. 2. 


Yet, as 1 con- 


Pr 
. - 
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cap. Frankalmoigne, 30.b. Vide 21 H.8. TI 
latter of theſe fo, 46. Sid. 34, 335. | 


Caſes, name- He PO er Ro, 
ly, where the Chapel is a publick and common” one for the Lord and 


EY His Tenants, Relief may be properly { and had in Equity, with 


out going into the Eccleſiaſtical Courts, t as the Courts of Equity 
have a concurrent Juriſdiftion with the Courts Chriſtian, and as allo by 
the Rule, it is good Cauſe to give Equity Juriſdiction; for that thereby 
Multiplicity of Suits are prevented; and in the preſent Caſe probably the 
Court Chriſtian may reje& the Preſcription, Qc. and then there muf 
be Reſort to the Courts of Weftminfter-Hall for a Prohibition, or the 
Biſhop's Sentence may be erroneous, and then the Party muſt march ſill 
at a great Expence further by Appeal to the Provincial, and even he 
poſlibly may pronounce a like erroneous Sentence; but be that as it 
will, even he is not the Dernier Reſort; but then the Matter for Juſtice 
muſt be carried over to the King; all which {tedious and expenſive 
Courſes and their Conſequences are ſaved, by allowing the Equity jy. 
riſdiction I contehd for in ſuch Caſes, as in the Caſe of a Copyholder, 
Cro. Fac. 368. 1 Rol. 108. and Mo. 842, 55 
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Of the Remedies. 
The Introduction. 


1. To whom Writs to be directed. 
II. The Writ De cautione ad- 
mittend'. 
III. Aſſiza utrum, five Juris u- 
trum. 
IV. Writ of Right, of Advowſon 
and Darreine Preſentment, and 
Quare impedit. ; 


1. The Difference, and e to 
le brought, &c. 


v. The Ne admittas. 


1. Mat. 
2. From whence nabe. 
3. What to be done thereupon, and 
of the Quare non admiſit. 
You, II, K k VI, The 8 
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VI. The Iris De clerico admit 
VII. The Quare non admiſt, 


1. Where it lieth, and to whom, 
2. What a good Pha in. 
3+ Cuntempif in. 


= How puniſbed. 
VIII. Quare incumbravit. 
1. Mhere it lieth. 
2. Where to be bro ht. 
IX. The De vi laica removenda: 
X. The Duplex Querela. 


ah. 1 1 K — _—_— — 


The Introduction. x A 


Conceive it not improper to conclude fi E in 
Labour with ſome Mention of the ſeveral 2. J 
Writs ſpoken of in the Proſecntion of i 4a : 

and as the Prohibition, and Premuvirgl"" ipec 

the Conſultation, and Attachment, and ſo mug "ginal 
of the Learnirig tberenpon, as I thought neceſa i Vries i 
to my propoſed End, hath been dealt of bei ſammone 
pretty fully, I apprehend, it would be need ly, to 
to ſay any thing further of them; and tberqu dbeſe y 
Lſball procred briefly to e other Proceſs ; a cturned 
firſt 25 Techn., 


L 


I. To whom IWWrits fo be di rected. | 


F one recover againſt a Biſhop, he may. 
[ pray a Writ to the ſame Biſhop, or 
to bis Vicar General, if he be out of the 
Realm, or to the Metropolitan, F. N. B. 


38. Q. 


II. 7. he Mirit De cautione admit- 


HE Writ De cautione admittend* ought 
not to iſſue, till an Affidavit be filed; 
that the Biſhop refuſed to admit of Caution. 
1 Vern, 119, | 5 


III. Aſſiza utrum, ſive Juris u- 
trum. | 


L A SSIZA utrum, five Furis utrum, is the 
higheſt Writ that a Parſon, or Vi- 

ar, can have, for Recovery of the Glebe, 
vc. in Right of his Church. Co. Lit. 159. 

2. The Reaſon why theſe original Writs, 
Aa atrum, or Faris utrum, are called by 
the ſpecial Names of Aſſize more than other 
original Writs is; becauſe that by theſe 
Writs it is commanded to the Sheriff, quod 
ſommoneat Twelve, which is, as much as to 
lay, to ſummon a Jury; and becauſe by 
theſe Writs a Jury is to be ſummoned and 
Returned, the Law calls them Aſſizes, ab 
ety, Co. Litt. 159. a. b. 


K k 2 IV. Writs 
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IV. Writs of Right of Adoouſen 
Darreine Pre entment, 2 of 
Quare impedit. 8 


1. The Dꝛfference, and FO to 
be brought, &C. 


F Advowſon of Chinches there are 
but three original Writs. 1. A Writ 
of Right, and the other two are of Poſſe. 
fion, 1. Darreigne Preſentment. 2. Nun 
impedit. Stat. 13 E. 1 c. 5. Vide Kelle; 
Readings ſur ref Starnte in Gray's Inn Hal 
anno 1638. 
2. A Quare impedit muſt be brought in 
the County where the Church is. Fitz. Ar 
4 Qurare non 92 85 it, 1. 


v. The Ne admittas. 
1. What. 


Ne admittas is a Writ which leth 

the Plaintiff in a Quare impedit, 
Darreigne Preſentment, and it ſuppoſeth th 
Biſhop will admit the Defendant's Cler 
pending the Suit ; and therefore this Writ 
directed to the Biſhop, and it ought to 
ſued in fix Months after Avoidance; f 
after the ſix Months elapſed, he may n 
have this Writ, but of the King, Null 
tempus occurrit Regi; therefore he is 
tied up to the ſix Months. Fitz. N. B. 3). 
And the — may ſue this Writ 


* 


the Sy 
ſhop, e 
the Cc 
ſuch C 
of Ch: 
who. ot 
10 pre i 


King is 
of the 


lancer 
frtific; 


dell as the Plaintiff; but this Writ doth 


not lie, unleſs a Plea be pending in the King's 


Court, by Quare impedit, or Darreigne Pre- 
ſentment. Fitz. N. B. 37. H. „ 


2. From whence Juable. 
T may be granted out of the Chancery 
directed to the Biſhop, That he do not 
admit, Ec. before that the King be certified 


Darreigne Preſentment, is pendant in the Com- 
mon Pleas; and if, in Truth, there be no 


may require the Chief Juſtice, to certify the 
King in his Chancery, that no Plea is pend- 
ing, that the Party may have a Writ for 
the Biſhop to proceed. Fitz. N. B. 37. H. 


of the Quare non admiſit. 
HEN one ſues a Quare impedit a- 


the Suit, he ſues a Ne admittas to the Bi- 
ſhop, c. and then they accord or agree in 
the Common Bank to preſent by Turns; in 
ſuch Caſe, he may have a ſpecial Writ, out 
of Chancery, to the Biſhop, to admit him, 
who ought by this Accord and Agreement, 
to preſent. to the firſt Turn; but firſt the 
King is to ſend a Certiorari, to the Juſtices 
of the Common Bank, to certify him in h:s 
bancery of this Accord, and upon ſuch 
ertificate the King is to ſend his M rit to 

. = 


WC 


in Chancery, that a Plea of Qlare impedit, or 


ſuch Plea pending, then the Party grieved 


3. What to be done thereupon, and 


gainſt another, and after, pending 
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Accord ought to have the firſt Preſentment 


2 Writ to the Biſhop to admit his Clerk, 


cation; bur it is better in Term to ſue in 


IPP EN DIR 


the Biſhop to admit ſuct Clerk, as by the 


Cl 
| | Fit 
and Turn; and the Form of the Writ is in 
the Regiſter, and in Fiz. N. B. 39. R. f. 
2. If one recover an Advowſon, and hath 


and he will not admit him; then the P 

may ſue an Alias and Pluries, or Attach. 
ment, Sc. or a Writ out of the Chancery, 
or Common Pleas, at his Election, de Quar 
non admiſit, as well in Term-time, as in V+ 


the Common Pleas, and in his Writ he 


ought to rehearſe the Recovery. Fitz. N 2 
47. C. Vide Fitz. N B. fo. 48. Tit. &. 0 
tacumbravit. | 0 | 
5 his W 
VI. The Vit De clerico admit." 
THIS is a Writ directed to the Biſhop, 
for the admitting a Clerk to a Bene- 
fice, upon a Ne admittas, tried for the Party 
who procured the Writ. Regiſter, fo. 31. 4 
| 75 = 7 
VII. The Quare non admilit, de 
| avit, 1 


1. Where it lieth, and to wb. 2. A 


als HTS Writ muſt be brought | 
the Refuſal was. Bro. Abr. dung n, 3 
non admiſit, 3. | 

2. If one recover his Preſentation again incy 
the Biſhop, he may have a Writ to the ſam 


Biſhop, or to the Metropolitan, to E 
er 


\ * 


Clerk ; ſo if 2 Man recover againſt another. 


Arg. N. B. 38. B. C. 


. . 


2. [Phat a good Plea. in. 
T is a good Plea in Glare non admifit, to 


* * * 4 


Abr. Quare non admiſit, 1 0, 12. 


ſay, That the Church is litigious. Fitz. 


3. Contempts in. 
1. How puniſhed. 


F. all Contempts againſt any Court of : 
Record, by Command of the King, by 


his Writ under his Great Seal, the Offender 
ſhall be fined, and impriſoned ; as in Quare 
nm admiſit, Quare incumbravit, Sc. Attach- 
ment /r Prohibition. 8 Co. 60. 4. 


VIII. Quare incumbravit. 


1. Where it lieth. 


does not lie. Fitz. Abr. Quare incum- 
pravit, 1. TT 

2. A Quare incumbravit lieth not, unleſs 
Mu admittas be directed to the Biſhop, 
ending the Writ. Fitz. Abr. Quare incum- 
ravit, 3, 5. DNS . 

3. Quare incumbravit lieth, where the Bi- 
op incumbers infra tempus ſemeſtre, though 
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burch. Fitz. Abr. Quare incumbravit, 6. 
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4. It was adjudged per Cur”, That one 


might have a Quare incumbravit without ta. 


king any Notice in his Writ or Count of 
any Recovery. Fitz. Abr. Quare incumbra- 
vn, 7. 0 

5. If one recover againſt a Biſhop, by 
Quare impedit, or Aﬀſize of Darreign, 
Preſentment, if the Biſhop's Clerk be in, he 
who recovered hath his Election to have 3 
Quare non admiſit, or Quare incumbravit, O. 
Fitz. Abr. Quare incumbravit, 7. Vide ante; 
RQuare non admiſit. . | 


2. Where to be brought. 
| Quare incumbravit is to be brought 


where the Church is. tz. Abr. Quart 
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W Is Writ lieth where any Debate 
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for a Church, and one of them enters intc 
the Church with great Power of Laymet 


and holds the other out with Force and 
Arms, in which Caſe this Writ lieth for hin 
ſo holden out, directed to the Sheriff, tha 
he remove the Power which is within tt 
Church: And the Sheriff ſhall be commanc 
ed, that if he find any Men there withſtand 


ing, that he take the Power of his Count) 


if need be, and arreſt the Bodies before t 
King at a certain Day, to anſwer the Cot 
Res 8 tempt 
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tempt. And this Writ is returnable, and 
ſhall not be granted before the Biſhop of 
the Place where ſuch Church is, hath certi- 
fed in the Chancery "ſuch [Reſiſting and 
Force. Law Terms, ſub ho Tit. It is ſaid, 
that this Writ is granted, not only upon 
ſuch Certificate of the Biſhop into the 
Chancery, that there is ſuch a Force in his 
Dioceſe, but alſo upon a Surmiſe made 
thereof by the Incumbent himſelf, without 
ſuch Certificate of the Biſhop; and there is 
a ſeveral Form for either Caſe. Blount's 
Law Dif. and Cowel's Interp. ſub hoc Tit. 
Vide Secular Clergy, Where” otfted, ' The Re- 
medy. | | 
. The Writ, De vi laica removenda, lies, 
well upon a Surmiſe made by the Incum- 
bent, or he who is grieved, Sc. without 

any Certificate made of it in Chancery by 

the Biſhop, as upon a Certificate made of 

it in Chancery by the Biſhop, Fitz. Nat. 
- br. $4. D. 24.25 | 

3. For the Form of the Writ, ſee Etz. 
Nat. Br. 54. E. F. 55. A, B. 

4 If the King collate to a Prebend of 
any Biſhop by Title devolved upon him, 
and the Biſhop make Reſiſtance; then the 
Writ ſhall be directed to the Sheriff, and 
ſhall be, prout Fitz. Nat. Brev. 54. E. F. 

S. This Writ, De vi laica removenda, 
May be made returnable, or not returnable, 
at the Pleaſure of him who ſues it out, and 
may be returnable in the Common Pleas, as 
—_ in the King's Bench. Fitz. Nat. Brev. 
54. G. 
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5. By this Writ the Sheriff onght pot « 
remove the Incumbent in Poſſeſhon of te 
Church, whether ſuch Poſſeſſion be rightful, 
or not, but only to remove the Force, and 
fo ſuffer the Incumbent to injoy his Poſſeſ. 
fon; and if the Sheriff either bath, or vil, 
remove the Incumbent in Poſſeſſion, the In. 
cumbent, ſo in Poſſeſſion, ſhall have a Writ 
directed to the Sheriff, commanding him, 
that he do not remove him, Oc. if he hath 
done it, that, without Delay, he make A. 
mends; and if he do it not, the Party may 
have an Alias and Pluries, and Attachment 
againſt ſuch Sheriff. Fitz. Nat. Brev. 4 H. 
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Hildren are de ſanguine Patris & Matrig 

ſed Pater & Mater nom ſunt de ſat 
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Half Blood is no Impediment, as to 40 
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General. : I 
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2 : Pit 


A Table of the Principal Matters. 


Parich Offices, 
Whe privileged from ſerving. Page 258, 2 59 


Parſon Spiritual. 


per rout, 


Poligamy, 
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Preſentation, 
General to Preſentation, Admiſſion, Inſti- 
tution and Induction. 
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* ſuch Caſes.” 373, Kc. 
ſu. Preſentation. 
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ea Temporal Inheritance, Oc. 375 


The Act of Preſentation. * bid. 
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Preſentation by Lapſe. 377, WC. 
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here the Right of to be tried. 379, &c. 
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From whence they bad their Foundatim, 
230 


Their ſeveral Sorts. ibid, 
Who pay them. 474, &c. 
' When, and how, and wherefore-redues 
To Certainty. 474, &c. 
How favoured. 1 8 475 416 


R. 
_ Railing. 


il hether, where puniſhable at Law, na 
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Par in parem imperium non habet. 367 
Dod ab initio non valet, tractu temporis non 

convaleſcit. 5 100 
Amma eſt ratio que pro Religione facit. 151 
Vir militans Deo, non implicetur ſecularibus 
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Whether Truftees for next of Kin. 78 gt 
Where the King Executor. 
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Vide Whether may be, and  wherefore 

and how delayed. 
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Aſſets in theſe Caſes. 56, 87, 88 
| 88 
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Concerning the Probate of Biſhops Willi. 
| . 61, 62, 63 


25 whom Probate to be granted. 61, Et. 
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bate. 3 1 
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named by the Teſtator. 3 
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and wnere. 62 
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England. 63 
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l betber one may have Tithes againſt his 
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OY 117 


lat 


A Table of the Principal Matter, 
What are great Tithes and what are ſmall 
| Page 117, 118 


| It is the Nature and not the Value of the 


Thing, which makes Tithes great or 
—_— - | 118 
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Vicar. | 118 
Who capable of. 118, Ce. 
How they paſs. N vo 
Where ſuable. | 119 
Whether may be ſuſpended. 119, 120 
Whether one may preſcribe to be diſ. 

charged. | 121 
Modus. 


What ig good one. 121, C. 
Where unreaſonable it is void. 121, 122 
| Whether deſtroyed by Variance. 122 


How to be pleaded. I22, 123 
Where to be tricd. 123, Ec. 135 
General to. 139 
Compoſition for. 124, 137 
Aeiſtment. | 

General. 125, 128, 129, 130, 131 

Of what not to be paid. 126 
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129 
What are perſonal Tithes. 130, 131 
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General to. 134, E9c. 463 
Nat a good ſetting out of Tithes. 134 
Where Right of Tithes to be tried. 134, 
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IWhere * from the nine Parts. 142 
What Remedies for. ibid. 
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Queſtion. See Ełcleſiaſtical Laws 
and Courts. Cr 
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143 
AUicarage. | 

Is derived out of the Parſonage. 118, 129 
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Errors in the Firſt Volume. 


T*OL. 18. line 12. after the Word and inſert hoto, 
F f. 25. to the firſt Caſe under Mere Clerk pre- 
ferred put &, and f. 28. p. 9. I. 3. to the Word Spi- 
rimali add a. f. 31. J. 25. ſuch read the. f. 36. l. 10. 
for quiritum read queſitus. f. 39. 1. 19. for though 
read through. f. 45. l. 22. between the Words Do- 
naticnem and Paſtoralis inſert Baculi. f. 48. l. 32. 
for cured read curſed. f. 50. I. 4. for thoſe read theſe. 
fo, 66. p. 10. I. 3. after and inſert had. f. 79. in 
the firſt Note for 28 read 38. f. 120 p. 4. I. 3. for 
C:mmon read Canon, f. 125. p. 7. I. 2. for before 
read below. f. 165. I. 3. for Common read Canon, 
. 177. in the Note I. 16. for it is read it's. f. 178. 
towards the End of the firſt Marginal Note leave 
out and that, f. 213. 1. 4. for Officers read Office. 
f. 283. I. 21. vice read Vicem, f. 412. p. 12, Co, 
read Ca, | Dy. 
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E rrors in the Second 7 olume. 


OL. 27. for Elgi read Elegit. f. 35. p. 2. 1. 2. 
no read 10. f. 42. what and it Operation read 
bat and it's Operation. fo. 295. I. 5. Duty read 
Veputy, f. 367. 1. laſt but one leave out of. f. 413. 
9. for Tythes read Titles, f. 428. in the Note 


vr Difribution read Diſſolution, f. 48 1. 1, laſt but 
ne for er read of | | 


ot. II. | Qq 


IG 
We 


n 2 N 
» 3 * 
5 N e 


. 
8 
nee, 


— — 


TL, 4W-BOOKS fold R. Welling- 
her * 5 5 Mr Statiomer, at the 
Dolphin and Crown the Corner of 

Paulſgravehead-Court without Tem- 

ple- Bar. | 4 


EBLEs 7 
Keilway's | 


1 | 
Lutwyche's 
nt 
Moor? * 
Nelſon's 
|  Noy's > Reports. 
Owen; s 1 
Palmer's 
Plowden's 
Pollexfen's 
Popham's 
Raymond? 
Rolle's 


E 
| Salkeld?s | 
| 


Savil's 

Saunder”s 
Showers's 
_ Siderfin's 
Skinner? 
Peere Williams's } 


At the above Shop all Sorts of Stationary 
Wares are fold, and Writings fairly ingroſſed 
or copied. | 


